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A note on the open access edition 


Women and the Law by Susan Atkins and Brenda Hoggett was published 
originally in 1984. It was one of the very first modern books of its kind - 
providing pioneering legal scholarship on women’s treatment under law. It 
is a key and influential text. 

Brenda Hoggett was first asked to write a book on the subject of Women 
and the law in the early 1970s, by William Twining, in his capacity as a 
General Editor of the ‘Law in Context’ series. He was looking for something 
along the same lines as Lester and Bindman’s important work on Race and 
law (Longman, 1972). 

Ultimately by the end of the 1970s the opportunity came for a 
collaboration between Susan Atkins and Brenda Hoggett, combining 
expertise on families and children and on employment and public life with 
an awareness of feminist scholarship to produce an innovative critical text 
that could trace and question the dominant masculine cultures of law. 

Following publication by Basil Blackwell Ltd in 1984 Women and the 
Law was shortlisted for the Fawcett Prize. It is described by Hilaire Barnett’s 
‘Sourcebook of feminist jurisprudence’ as: “One of the first legal texts on 
women and the law in Britain”. A quick Google search today will find it 
referenced by scholarly articles in every decade since publication - 1986, 
1995, 2001, 2007, 2008, 2010, 2013. 

A book review in the journal ‘Law & Justice’ by Kathleen Baker mentioned 
how “It is fortunate that Women and the Law was published in time to make 
this wider-ranging, factual examination of the position of women in this 
country available to participants in the World Conference on the United 
Nations Decade of Women, 1985”. Itis equally appropriate, after several years 
out of print, for Women and the Law to appear again in 2018 - celebrating 
the centenary of the beginning of women’s suffrage in the United Kingdom, 
and looking ahead to the centenary of the Sex Disqualification (Removal) Act 
1919 which enabled women to enter the legal profession. 

Since 1984 the authors have achieved distinguished careers in law and 
public service. This 2018 Open Access edition provides a timely opportunity 
to revisit their ground breaking analysis and reflect on how much has 
changed, and how much has stayed the same. 

Dr Susan Atkins CB graduated from Birmingham University with an LLB 
in 1973, a Master’s degree in Criminology from the University of California, 
Berkeley in 1974 and trained as a solicitor in local government. She was 
a law academic for 12 years, specialising in anti-discrimination law. She 
joined the civil service in 1989. Her posts included Deputy Chief Executive 
of the Equal Opportunities Commission, Departmental Equal Opportunities 
Officer for the Home Office and Director of the Women and Equality Unit in 
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the Cabinet Office. She has also been a Visiting Professor at Southampton 
University. In 2003 Susan was appointed the first Chief Executive of the 
Independent Police Complaints Commission. She was the first independent 
Service Complaints Commissioner for the Armed Forces from 2007-2015. 
Susan is an experienced non-executive director and holds a number of 
advisory positions, including membership of Independent Advisory Boards 
for the Royal Military Academy Sandhurst and the Centre for Women, Peace 
and Security at the London School of Economics. Susan Atkins became a 
Companion of the Order of the Bath (CB) in the 2014 Birthday Honours for 
services to Armed Service Personnel. 

Brenda Hoggett, now Rt Hon the Baroness Hale of Richmond DBE and 
President of the Supreme Court of the United Kingdom, became a High 
Court Judge in 1994, having taught law at the University of Manchester for 
18 years and promoted reform of the law at the Law Commission for over 
nine. In 1999 she was appointed to the Court of Appeal and in 2004 to the 
appellate committee of the House of Lords, then highest court for the United 
Kingdom. This became the Supreme Court of the United Kingdom in 2009. 
She was appointed Deputy President in 2013 and its first female President 
in 2017. Lady Hale is also President of the United Kingdom Association 
of Women Judges and a past President of the International Association of 
Women Judges. She was Treasurer of Gray’s Inn in 2017 and is Master of the 
Company of Fellmongers of Richmond, North Yorkshire. 

The Institute of Advanced Legal Studies is delighted to be able to publish 
an Open Access edition of this landmark work in the IALS Open Book Service 
for Law. We are very grateful to the authors for their generosity in providing 
the opportunity to include their book in our OBserving Law series. 

Contemporary readers of the book can appreciate how inspirational 
it was in 1984 and how relevant it still is today: it leaves the reader with 
a greater understanding of how the law developed, an appreciation of 
progress which has been made since 1984 and of the continuing failings 
(for instance, whilst marital rape is now a crime, high rates of acquittal and 
hostile treatment of complainants in rape cases continue). Reading the 
book today also highlights the extent to which improvement has come via 
legal reform and political activism internal to the state, and social changes 
such as greater recognition of sexual identity, as well as the positive impact 
of initiatives from European and international law. This in turn inspires 
reflection on likely future developments: to what extent the law is likely to 
recognise and respond to persisting inequalities and current concerns - 
over the gender pay gap, endemic sexual harassment, the potential to move 
beyond formal towards substantive or even transformative equality. 


Professor Diamond Ashiagbor and Steven Whittle 
(Joint General Editors - IALS Open Book Service for Law) 
May 2018 
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The early 1980s, when Women and the Law was written, may be seen in 
retrospect as a period of transition. During the mid 1960s and early 1970s, 
when Brenda Hale and I were law students, a number of legal changes 
were made by the courts and Parliament to recognize women’s formal 
equality with men. By the early 1980s, when we wrote the book, that formal 
equality appeared to be more firmly entrenched in legislation. But our 
analysis showed that this was to look at the matter from a male point of 
view, from which the law had traditionally been developed. Looked at from 
the experience of women’s lives and concerns, there were huge gaps and 
deficiencies, which Women and the Law exposed. 

In 1965, in practice, women, especially married women, did not enjoy an 
equal status with men under the law. A husband could not be guilty of raping 
his wife unless they were formally separated. This meant that he could force 
pregnancy on her if he wished. There was a strong presumption that any 
children born to a married woman were her husband’s children. She had 
no rights or authority over them unless and until he died or a court gave 
her some. Recognition of and remedies for domestic violence and abuse 
were in their infancy and there was a strong feeling amongst the police 
and other authorities that it was wrong to intervene between husband and 
wife. Women who went to the magistrates’ courts for separation orders 
complaining of persistent cruelty were solemnly asked whether there was 
any chance of a reconciliation. Divorce and separation were solely based on 
fault. This was seen as a strong incentive to both parties to stay together but, 
in reality, it operated much more powerfully upon the wife than upon the 
husband. A wife’s marital behaviour was central to what she might expect if 
the couple parted. If she was judged even partially at fault she risked losing 
her home, her livelihood and even her children. Even if she was not at fault, 
the financial remedies available to her were very limited. If the husband was 
at fault, he could keep his home, the major part of his income, and still expect 
a fatherly relationship with his children. For the majority of women, who 
had little choice but to adopt the traditional home-making role, these were 
powerful incentives to stay at home and in line. 

During the 1950s and 1960s, the courts, led by Lord Denning, had begun 
to recognize that the law was not kind enough to the traditional female 
role. They tried to improve the wife’s claims to a share in the matrimonial 
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home, which was still usually conveyed into the husband’s sole name. They 
developed a right to occupy the family home and even to exclude an abusive 
husband from it. But these efforts were knocked back by the judiciary in 
the House of Lords. Parliament began to step in, largely but not entirely 
in response to recommendations from the Law Commission, which was 
established in 1965. 

Beginning with the Matrimonial Homes Act 1967, family law was 
transformed. It became sex-neutral, in that the same rights and remedies 
applied both to husband and to wives. The law could now contemplate a 
house-husband, in theory at least, or the equal sharing of home-making 
and breadwinning roles. It also became much kinder to the home-maker 
and care-giver. The remedies available to her both during and after the 
relationship were vastly improved. Sharing of assets on breakdown became 
the norm, originally in order to cater for the needs of the children and their 
carer, but eventually as a standard in its own right. Once the parties and 
parents were seen as equal partners, marital conduct as such was rarely 
relevant to deciding what should happen after the relationship ended. 
Legislation coming into force in 1971 introduced no-fault divorce. In 1973, 
married mothers gained a status equal to that of married fathers while 
they were together and in practice became a good deal more powerful once 
they were apart. This was because of the importance attached to keeping 
the children in a stable home with their primary care-giver, still in the great 
majority of cases the children’s mother. 

The workplace was also changing. By 1965, equal pay had been adopted 
in the civil service, teaching and local government. In 1968, the women 
sewing machinists at Ford in Dagenham went on strike to be recognized and 
paid as skilled workers like the men and they won. The United Kingdom 
was negotiating to join the European Economic Community. Equal pay for 
men and women was one of the founding principles of the Treaty of Rome. 
Perhaps in the hope of joining, and certainly in response to mounting 
pressure, Parliament passed the Equal Pay Act 1970, to come into force 
in 1975. After joining in 1973, it passed the Sex Discrimination Act 1975, 
which was wide in its scope, prohibiting direct and indirect discrimination 
against women on the grounds of their sex or marital status across large 
areas of public life, employment, education and the provision of goods, 
services and facilities, including housing and financial services. The Act 
also established the Equal Opportunities Commission, with seemingly wide 
powers to tackle entrenched discriminatory practices, support individuals 
and undertake research. The Social Security Pensions Act 1975 equalized 
the rates of contributory benefits, although many married women in practice 
would receive lower pensions because of time out of the workforce due to 
family responsibilities, and part-time workers could still be excluded from 
occupational pension schemes. At the European level, new Directives were 
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passed and the European Court of Justice made a number of decisions on 
cases that challenged discriminatory practices by the State, including social 
security and pension provisions. 

The 1970s saw a resurgence of women’s interest in women’s issues. The 
women’s movement produced influential writers, individual activists and 
women’s groups, and books such as The Female Eunuch by Germaine Greer 
(1970), Sexual Politics by Kate Millett (1970) and The Rights and Wrongs 
of Women edited by Anne Oakley and Juliet Mitchell (1976). During the 
1970s, the UK women’s liberation movement grew, focusing on women’s 
control of their bodies, access to contraception and abortion, freedom from 
male oppression (particularly domestic violence), rights to equal pay and 
opportunities. It was a time of grassroots activism and debate. The Abortion 
Act 1967 had greatly expanded the grounds upon which abortion was legal 
within Great Britain (but not Northern Ireland), while regulating access to it. 
Women’s demands for control of their own fertility and advances in science 
led to the universal availability under the NHS, regardless of age or marital 
status, of all contraceptive services and supplies, including the contraceptive 
pill, in 1974. Erin Pizzey opened the first refuge in the UK for victims of 
domestic violence in 1971 and wrote the influential book, Scream quietly 
or the neighbours will hear, in 1974. The National Women’s Aid Federation, 
now Women’s Aid, brought together 40 independent refuges in 1974. The 
first Rape Crisis Centre opened in 1973, developing quickly to become a 
national support, advocacy and advice movement. The Domestic Violence 
and Matrimonial Proceedings Act 1976 strengthened the civil remedies 
available to victims of domestic violence and abuse, at a time when the 
criminal justice system was often reluctant to protect them. 

However, by the early 1980s the limits of the law and its promise of 
equality were becoming apparent. For example, the Equal Pay Act 1970 
was limited to ‘like work’ or ‘work rated as equivalent’ in an employer's 
job evaluation scheme, but there was no obligation to undertake such an 
evaluation. There was nothing to prevent traditional practices whereby men 
and women were segregated into different jobs and the jobs done by women 
were paid less than the jobs done by men. Indeed, the five-year delay in 
implementation had enabled many employers to organize their workforce 
with this in mind. Another initial problem was that part-time workers, most 
of whom were women, were not protected against discriminatory rates of 
pay, as the Sex Discrimination Act 1975 did not apply to pay. 

Not only was women’s legal position in the public sphere directly or 
indirectly affected by their legal position in the private sphere, but the 
way lawyers thought could also undermine attempts to reform the law 
and ameliorate her disadvantage. The higher courts at that time struggled 
to make sense of the new equality legislation, resulting in decisions which 
undermined the law’s intent or limited its effectiveness. For example, until 
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corrected by the European Court of Justice, discrimination on the ground 
of pregnancy was held not to be sex discrimination under the 1975 Act, 
because discrimination required a comparison between a man and a woman 
in the same circumstances and men could not be pregnant. This drastically 
undermined equal rights at work and protection for pregnant workers, 
including access to maternity pay and leave. The Employment Protection Act 
1978 had provided that dismissal on grounds of pregnancy was automatically 
unfair but only protected women who had worked continuously for their 
employer for the requisite period. Initially 26 weeks, this was increased 
in 1979 to a year and to two years for those working in small businesses, 
periods ill-fitting to the patterns of work for many mothers. 

The courts sometimes also struggled to understand the depth of the 
insult to a woman’s dignity involved in sex discrimination. In Skyrail Oceanic 
Ltd v Coleman [1981] ICR 777, Mrs Coleman’s employer had written to her 
saying ‘Regretfully I have come to the conclusion that it would not be fair to 
your husband in his position to keep you employed in a similar capacity’. The 
Tribunal awarded her £1000 for injury to feelings, the Employment Appeal 
Tribunal reduced this to £250, and the Court of Appeal to £100. Lord Justice 
Shaw thought that her ‘complaint was trivial and banal even when topped 
up with much legalistic froth’ and that ‘when she had dried her tears she 
would have had to look for new employment and to count herself lucky to 
find it. He would have awarded her 1000 pence (£10). 

Parliament’s attempts to provide effective protection for abused women 
were also undermined by traditional attitudes in the courts. The Domestic 
Violence and Matrimonial Proceedings Act 1976 increased the powers of 
the county courts to grant injunctions to protect women from domestic 
violence and abuse and the Housing (Homeless Persons) Act 1977 obliged 
local authorities to rehouse women with children who were not intentionally 
homeless. Yet there was a reluctance amongst judges to exclude a husband 
with a right to occupy from the matrimonial home, describing such orders 
as ‘draconian’ even though nothing else would provide effective protection 
for the wife. Moreover, as we pointed out in the book, domestic violence 
was perceived only in terms of physical violence rather than other types of 
domineering and controlling behaviour. Men may be afraid of being hit or 
being threatened with hitting. Women are afraid of many more subtle forms 
of behaviour - cutting off contact with friends and family, constant belittling, 
destroying confidence, depriving of money and employment outside the 
home, rendering powerless. 

When such oppression became so severe that a woman felt unable to 
escape and was eventually driven to attack or even kill her oppressor, the 
law provided few defences. The law recognized provocation as a partial 
defence to murder and a mitigating factor in other offences, but the concept 
depended on the sudden loss of control, which did not fit the ‘slow burn’ 


2018 foreword XV 


produced by persistent abuse. The husband who killed his non-violent wife 
might be punished less severely than the wife who killed her violent husband. 
The way round this problem was to recognize the wife’s state of desperation 
as a mental disorder - the so-called ‘battered woman syndrome’ - which 
could lead to a defence of diminished responsibility. By 1984 when this was 
being recognized as a legal problem, feminist analysis had highlighted the 
issue of medicalization of women, behaviour which to a woman might be 
seen as a rational or normal part of life being labelled evidence of mental 
illness. 

As working wives and mothers, we were aware of a dissonance between 
the promise of equal status in the legislation and real life. As academics, 
we were aware of the resistance of the legal establishment to challenges 
from feminist academics. The subjects in which we specialized, family law, 
mental health law, welfare law and discrimination law, were valued less 
highly in the hierarchy of legal disciplines, and in career terms, than more 
traditional subjects. Feminist legal scholars experienced additional barriers 
to publishing articles in prestigious law journals and to having their work 
valued by senior peers, their analysis being viewed as sociology rather 
than law. However, the new sociology of law approaches were challenging 
the traditional ‘black letter law’ approach and publishing opportunities 
were provided by new law journals taking these new approaches. We were 
also influenced by feminist writings in other academic disciplines, such as 
sociology, history, psychology and education. 

For a number of reasons there was a delay in writing Women and the 
Law, from the late 1970s when the idea for such a book was first raised, a 
delay which turned out to be opportune. It is unlikely that we would have 
written the same book a few years earlier. Nor would it have resonated with 
its audience in the same way. 

In the original introduction we noted how much we had learned from our 
students and colleagues, especially in the women law teachers’ group. But 
we also learned from one another in the process of collaboration, making 
connections on points of law that would have otherwise been hidden by the 
traditional classification of legal disciplines. We were able to take a holistic 
view of how the law affects women and the interplay between status and 
rights in the public and private spheres. Structured around the different 
aspects of women’s lives, in the manner of feminist literature, rather than 
around legal categories, like most law books, Women and the Law looked 
at the position of women in their public lives as workers, citizens and 
taxpayers, and in their private and family lives, covering issues of sexuality, 
motherhood, power and domestic violence, and the gendered distribution 
of roles within the family. It was the first book in the UK comprehensively to 
examine how the law treated and defined women. 
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We were not the only academics working in this area and there were 
other new academic subjects being developed at the same time. Our book 
was also quite quickly seen by the critical legal studies movement as too 
cautious, too wedded to law as a strategy for reform and still part of the 
second wave of feminism. However, we had always intended to produce a 
work of legal scholarship, using the skills of legal analysis to dissect and 
expose the gendered construction and interpretation of law. Our aim was 
to put a stake in the ground and to claim the study of women and the law 
as having academic value. We also intended the book to be educational, to 
contribute to a non-sexist education and to promote practical change. 

Individually, many women academics and legal practitioners across the 
world have pointed to Women and the Lawas a key book in the development 
of their thinking. In 1998 Clare McGlynn undertook a comprehensive survey 
of university law schools to establish the extent to which courses focused on 
law from a gender/feminist perspective were represented in the academy. 
She found that 24 law schools offered such courses and that overall just 
under half of all law schools offered at least one course which included 
a gender/feminist perspective, the most common approach being the 
inclusion of feminist jurisprudence within a legal theory course. This survey 
suggests that around half of legal professionals in the last 20 years will have 
had some exposure to a feminist analysis of law. 

That the subject was fairly quickly recognized within the academic legal 
environmentis evidenced by the inclusion in 1988 of ‘feminist jurisprudence’ 
in the list of subject headings in the Index to Legal Periodicals. Legal scholars 
however still faced difficulties in getting their research published in peer 
reviewed journals. Following a growth of legal periodicals in American 
universities specifically devoted to feminist analysis of law, a group of 
women academics at Kent University established the Feminist Legal Studies 
(FLS) journal in March 1993. This new journal aimed at academic excellence 
and contributions were subject to rigorous peer review. It established 
a reputation for publishing cutting edge research, which also helped to 
raise the profile and value of feminist legal scholarship. It has been said 
that the Research Assessment Exercise in 1996, which was the first to be 
based solely on the qualitative assessment of research outputs submitted 
by eligible staff, helped to make feminist legal scholarship respectable, as it 
was often original and could establish claims to international excellence. In 
2002, Joanne Conaghan, one of the co-founders of the FLS journal, found ina 
survey that feminist scholarship not only engaged in the core subjects such 
as tort and property law, but also new fields such as healthcare law. That 
trend has continued to develop, with feminist analysis now reaching into 
the previously most male-dominated areas: an example is a research project 
in 2018 funded by the Arts and Humanities Research Council to develop a 
Feminist International Law of Peace and Security. 
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Reform of the law was an explicit aim of Women and the Law. Shortly 
after its publication, we both made career changes which enabled us to 
influence the development of the law more directly. Much of the law which 
we had analysed critically has changed, although we cannot claim the credit 
for that. Increasingly the law is being shaped around the diversity of people’s 
experience, understanding that women (and men) are not a homogenous 
group but may have different needs and experiences, depending on their 
ethnic background, their sexual orientation, levels of ability and disability 
and age, as well as gender. 

Seven years after we had referred to it as far and away the most important 
remaining aspect of a wife’s legal subjection to her husband, the immunity 
of husbands from prosecution for raping their wives was removed by the 
House of Lords: see R v R [1992] 1 AC 599 (the High Court in Scotland had 
done the same two years earlier). Lord Keith referred to the changes in the 
status of women, particularly married women, stating that ‘marriage is in 
modern times regarded as a partnership of equals’. The Court of Appeal had 
referred to the statement that a woman on marriage gave up her right not 
to consent to sexual intercourse as ‘a common law fiction which has become 
anachronistic and offensive’. Significantly, Lord Keith also described rape 
as ‘an aggravated and vicious form of violence’ - a key issue for feminist 
lawyers and a marked contrast with traditional perceptions of rape as being 
about sex rather than power. 

The period since the early 1990s has also seen significant developments 
in the law relating to violence in the home and amongst family members. The 
Family Law Act 1996, resulting from a Law Commission report, introduced 
two new orders, a non-molestation orders and an occupation order, and 
widened the scope of the law to encompass relationships outside marriage. 
(The British Crime Survey had shown that 16- to 19-year-olds were most 
likely to suffer abuse from a partner.) Non-molestation orders aim to prevent 
not just actual violence but also threats of violence, harassment or other 
forms of intimidation which can affect the health, safety and well-being of 
the applicant or children. An occupation order determines who can live in 
the family home or enter the surrounding area. An order can be applied 
for even if the applicant does not own or rent the home, if it was intended 
to be the matrimonial or shared home. In 2004 the Act was amended by 
the Domestic Violence and Victims Act to make non-compliance a criminal 
offence (although intended to strengthen the law, this may not have been as 
effective in practice as the civil sanctions). 

The 2004 Act also extended the circumstances in which a court can 
make a restraining order, to protect a victim from harassment or conduct 
that will put her in fear of violence. Originally introduced in the Protection 
from Harassment Act 1997, which made harassment a criminal offence 
(extended in 2014 to include stalking), a restraining order can now be 
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made even if someone is acquitted, if the court has evidence that such an 
order is necessary to protect a victim. For years, women were reluctant to 
report violence to the police, for fear of amore violent reaction if the violent 
partner was acquitted. 

The ability of the police to intervene to protect victims of domestic 
violence has also been strengthened, for example, by enabling them to arrest 
even in the case of suspected common assault in order to prevent the person 
causing physical injury to himself or another person. The domestic violence 
disclosure scheme rolled out nationally in 2014 enables partners to ask the 
police if a new or existing partner has a violent past. A domestic violence 
protection order introduced in 2014 enables police and courts to prevent 
a perpetrator from contacting the victim or returning to their home for 28 
days. This provides a breathing space and gives victims time to consider 
options and access support. 

In Yemshaw v Hounslow London Borough Council [2011] UKSC 2, [2011] 
1 WLR 433, the UK Supreme Court held that ‘violence’, including domestic 
violence, covered a much wider range of abusive and controlling behaviour 
than simply hitting or threatening to hit. From 2013, the UK government 
introduced a new non-legal definition of domestic violence as any incident 
or pattern of incidents of controlling, coercive or threatening behaviour, 
violence or abuse between those aged 16 or over who are or have been 
intimate partners or family members regardless of gender or sexuality. 
This can include psychological, physical, sexual, financial, and/or emotional 
abuse. Recognizing that victims are not confined to one gender or ethnic 
group, the definition also includes so-called honour-based violence, female 
genital mutilation and forced marriage. (Although the Female Genital 
Mutilation Act 2003 came into effect in 2004, there have been successful 
prosecutions only recently.) 

The law has come a long way in recognizing the dynamics we outlined in 
the book and in the protection it offers to women. We argued then that what 
was needed was ‘an unequivocal statement that all family violence is to be 
condemned and that the victim is always entitled to the law’s protection’. 
Whilst there remain concerns about the rates of prosecution in relation to 
sexual offences and offences such as stalking and threats of serious violence 
via social media, so-called ‘trolling’ it can be said that both the UK Parliament 
and the Scottish Parliament (in the Domestic Abuse (Scotland) Act 2018) at 
least have given such an unequivocal statement. 

During the 1990s a number of cases aroused public awareness and 
concern about the law’s treatment of women who had been abused and 
isolated to such an extent that they felt that the only way out was to kill 
their abusive partner. Feminist groups such as Southall Black Sisters, which 
campaigned against violence especially against minority ethnic women, and 
Justice for Women, a feminist law reform group founded in 1991, and feminist 
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academics argued against the injustice of the legal defence of provocation 
which required a sudden loss of control. In R v Ahluwalia (Kiranjit) (1993) 
96 Cr App R 133, where a wife had killed her husband after suffering ten 
years of abuse, the Court of Appeal accepted that a delay between the last 
act of provocation relied on and the reaction did not necessarily negative 
provocation, thus acknowledging that there might be a slow build-up of rage 
rather than a cooling-off. But they allowed the appeal and ordered a re-trial 
because medical evidence which was not adduced at trial might support a 
defence of diminished responsibility. In R v Thornton (Sara Elizabeth) (No 
2) [1996] 1 WLR 1174, the Court went further and held that when a history 
of abuse had resulted in ‘battered woman syndrome’, the jury might more 
readily find that there had been a sudden, temporary loss of control such as 
to amount to provocation, triggered by even a minor incident. 

The law was eventually reformed by the Coroners and Justice Act 
2009, which built upon a report from the Law Commission. The defence 
of provocation has been replaced by a defence of loss of control, which no 
longer has to be sudden but must have had what is described as a qualifying 
trigger. This can be either words and conduct which caused the defendant 
to have a fear of serious violence from the victim against the defendant or 
another identified person, or in extremely grave circumstances, caused 
the defendant to have a justifiable sense of being seriously wronged; 
sexual infidelity, real or imagined, or a desire for revenge, must be ignored. 
Defendants have to produce evidence that the killing resulted from a loss 
of control, which had a qualifying trigger and that a person of the same sex 
and age with a normal degree of tolerance and self-restraint, and in the 
circumstances of the defendant, might have reacted in a similar way. The 
comparator person is explicitly to be of the same sex as well as age as the 
defendant. 

Increased recognition of abusive power relations between spouses 
and partners has been matched by an increased understanding of how 
marriage or the threat of marriage can be used within some families to 
control or punish women who are perceived to be breaking cultural norms. 
The Forced Marriage (Civil Protection) Act 2007 enabled courts to make a 
forced marriage protection order to prevent a forced marriage occurring or 
to protect those who have been forced into marriage. Pressure can include 
emotional pressure as well as actual or threats of physical harm and orders 
can be made against a family member as well as a spouse. Since 2014 breach 
of a forced marriage protection order has been a criminal offence. The Anti- 
Social Behaviour, Crime and Policing Act 2014 also created new criminal 
offences of forcing someone to marry against their will, luring a person toa 
territory or a state for the purposes of forcing them to enter into a marriage, 
and using deception with the intention of causing another person to leave 
the UK for the purpose of forcing that person to marry. 


XX Women and the law 


The law’s gendered perception of marriage and family relationships 
has also changed. Civil partnerships for same sex couples were introduced 
in the Civil Partnerships Act 2004 and same sex marriage in the Marriage 
(Same Sex Couples) Act 2013. This gave same sex couples a choice which 
the law denies to opposite sex couples. Yet, as was shown in Steinfeld v 
Secretary of State for International Development [2018] UKSC 32, [2018] 
3 WLR 415, there are opposite sex couples who reject the ‘patriarchal and 
hetero-normative’ connotations of marriage and want to enter into a legal 
commitment through civil partnership. The Supreme Court has declared the 
discrimination against opposite sex couples incompatible with their human 
rights but it remains to be seen what action will be taken to remedy this. 

Parliament has made many changes to the law relating to parentage and 
parenting. The Adoption and Children Act 2002 enabled same-sex couples 
to adopt. The Human Fertilisation and Embryology Act 2008 gave same 
sex partners the same rights to be recognized as legal parents following 
assisted reproduction as opposite sex partners enjoy. The Children Act 1989 
reversed the previous discouragement of shared parenting after separation 
or divorce. 

From the mid 1990s there has been a gradual development in the law 
relating to maternity leave, paternity leave and shared parental leave, 
which also has changed the law’s approach to parents of young children. 
In 2002, fathers were given two weeks’ paternity leave with the possibility 
of taking additional leave if the mother returned to work before the end 
of her maternity leave. Since 2014, the law has enabled parents to decide 
for themselves how to share 50 of the 52 weeks statutory parental leave 
between them (the first two weeks still being reserved to the mother). There 
is no longer a requirement that for the father or the mother’s partner to take 
the leave, the mother must have returned to work, but there are qualifying 
periods. The provision introduced first in 1996 making discrimination 
on grounds of pregnancy unlawful has now been extended to protect all 
parents from dismissal or less favourable treatment in connection with 
childbirth and parental leave. Nevertheless, take up of shared parental leave 
is estimated to be low, at around 2 per cent of eligible parents. Possible 
reasons are thought to be lack of awareness, the more frequent job moves 
amongst young adults, leaving fathers without the requisite qualifying 
period of employment with their current employer, and perceptions about 
commitment to work - exactly the same barriers that working mothers have 
faced for years. 

Despite moves to change the gendered perceptions of parental 
responsibility, it appears that women continue to be seen by some employers 
as a secondary labour force and suffer a ‘mummy penalty’ with regards to 
pay. The Equal Opportunities Commission reported in 2005 that almost 
half of the 440,000 pregnant women at that time experienced some form 
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of disadvantage at work, simply from being pregnant or taking maternity 
leave. 30,000 women were forced out of their jobs, including women opting 
for voluntary redundancy. A similar survey by the Equality and Human 
Rights Commission in February 2018 found that one in nine mothers were 
either dismissed, made compulsorily redundant where others were not, or 
treated so badly that they felt they had to leave. One in five said that they 
had experienced harassment or negative comments related to pregnancy 
or flexible working. One in 10 said that their employer discouraged them 
from attending antenatal appointments. This suggests that the legislation 
extending the rights of parents in relation to pregnancy and work has 
had some impact but has not eradicated discrimination against pregnant 
mothers or the parents of young children. 

The Employment Rights Act 1996 protected workers in relation to time 
off work connected with pregnancy, childbirth and maternity, including 
antenatal appointments. The Act has been extended a number of times 
since then to cover reasonable unpaid leave to care for dependants (1999), 
paternity leave, adoption leave and the right to return to at least a similar 
job at the end of the leave period (2002), parental leave (2006), protection 
from discrimination extended to both parents/partners (2010), agency 
workers, shared parental leave, time off for adoption appointments and 
the right to time off for partners to accompany the mother to two antenatal 
appointments (2014). 

If one cause of women’s inequality at work, pregnancy and motherhood, 
is slowly being tackled, the issue of pay differences between women and men 
appears as resistant to change as ever. In the early 1980s attention focussed 
on ensuring equal rates of pay for the same work or work of equal value for 
women and men: in 1983, the Equal Pay Act was amended to include work 
of equal value to that done by a man. Whilst assessing that still remains a 
problem in some areas (such as local government), in recent years the focus 
has switched to the gender pay gap. This is the difference in average rates 
of pay between women and men in an organization. An employer may pay 
women the same rate as men doing the same or similar jobs but nevertheless 
have a gender pay gap, for instance if there are more men in senior positions, 
for whatever reason. Campaigns, such as the Close the Gap and Equal Pay 
Day by the Fawcett Society and others, which highlighted that on average 
women’s pay ran out on a day in November if men’s ran out on 31 December, 
exerted pressure for the Equality Act 2010 to include mandatory gender pay 
audits. These were introduced in 2017 for public sector employers and those 
in the private or voluntary sector with 250 or more employees. The aim is 
to encourage employers to understand and remedy the causes of gender 
pay imbalance within their organization. They have to publish the mean and 
median gender pay gap in hourly pay and bonuses, the proportion of men and 
women in each pay quartile and receiving bonus payments. The EHRC has 
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enforcement powers and will also monitor sectors with the largest or most 
persistent gaps and the effectiveness of action being taken. The publicity 
given to pay gaps between male and female ‘stars’ and senior employees at 
the BBC has helped raise awareness of the issue in the general public. 

Similarly, the issue of sexual harassment in Hollywood has prompted a 
resurgence of activism against harassment at work and in public areas of life 
more generally, with the social media ‘#metoo’ movement having a global 
reach. New forms of attacks on women include threats of rape, murder 
and other forms of violence to women in the public eye, particularly on 
social media. The murder of Jo Cox, a female MP, outside her constituency 
office, has shown the seriousness with which these threats must be taken. 
Pressure for change to the abortion law in Northern Ireland has come, both 
from the finding of the UK Supreme Court in Re Northern Ireland Human 
Rights Commission’s application for Judicial Review [2018] UKSC 27, that the 
current law is incompatible with human rights in three respects, and from 
the result of the referendum in the Republic of Ireland. This resurgence in 
feminist awareness and activism, focussed on new forms of harassment, 
violence and control by men against women in public, not just in private life, 
has been called the fourth wave of feminism. 

Compared to 1984 when Women and the Law was published, we seem 
to have come a long way. Then we commented that ‘laws which seek to 
force women and men into separate spheres are now increasingly thought 
to be wrong as are laws which put the stability of the home and family 
above the ordinary legal rights of the people within it. But there has been 
little enthusiasm for laws which seek to adjust the relationship between the 
separate spheres, to redefine what each entails’. (new emphasis) Arguably 
the development of legal rights in relation to parenting, on marriage 
and protection of cohabitants, regardless of sexual orientation, the new 
protections for women’s autonomy to choose with whom and when to be 
intimate, and tougher sanctions on those who seek to control or undermine 
women, whether as a partner, family or community member, have sought to 
adjust power relations in and between the public and private spheres. 

We also commented on the tendency of judges to understand legal issues 
from a female point of view when they realised that if men were treated in 
the same way, it would be unfair: the best known example is the exclusion 
of women from ordering drinks at the bar in Gill and Coote v El Vino Co Ltd 
[1983] QB 425. Increasingly, male judges have moved beyond this, whether 
because of changes within society generally or because of changes in legal 
education or legal culture it is hard to say. Certainly, there are more women 
now sitting as judges, including in the appellate courts, and more women in 
Parliament. 

The Judicial Diversity Statistics for 2018 show that overall 29 per cent 
of court judges and 46 per cent of tribunal judges were women, although 
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this includes a large number of fee-paid part timers who will never become 
full time judges, and the percentages were less in the higher courts than in 
the lower courts and tribunals. Until the 1987 election women had never 
made up more than 5 per cent of Members of Parliament. That increased 
in 1997 to 18 per cent and has increased further following the legalization 
of all-women shortlists by the Sex Discrimination (Election Candidates) Act 
2002. In January 2018 there were 208 women MPs and 206 women peers 
(32 per cent and 26 per cent of the lower and upper houses of Parliament 
respectively) and six women in the Cabinet (26 per cent) including the 
Prime Minister. Four other women ministers also attend Cabinet meetings 
increasing the percentage of those who attend Cabinet to 34 per cent women. 

There is new policy infrastructure to ensure that women’s point of view 
cannot be overlooked. In 2015 the House of Commons established a Women 
and Equalities sub-committee focussing explicitly on women’s issues and 
equalities issues. There is also a Government Equalities Office headed by a 
senior civil servant with around one hundred staff supporting two Ministers 
for Women and co-ordinating policy across government (although it is not 
encouraging that responsibility shifts from one department to another - a 
different Secretary of State was defendant at each of the three stages of the 
Steinfeld litigation). 

In Women and the Law, we commented that even when there appeared 
to be progress, this did not necessarily mean that the values underpinning 
legislation were necessarily translated into action by the courts and other 
agencies. Progress was not consistent and gains made could be lost or 
forgotten. Despite progress on many fronts, this trend is still evident today. 
For example, recent benefit changes have had a disparate impact upon 
women, specifically lone parents, and the House of Commons Work and 
Pensions Committee is investigating the alleged adverse impact on women 
abused by their partners of paying Universal Credit by household. There are 
also moves to reduce the claims of women on divorce who have compromised 
their earnings for the sake of their families. Moreover, the challenges women 
may face can change over time, as the harassment of women via social media 
has shown. For these reasons, this book may not only be of historical interest 
but may help readers to carry out a similar analysis of current legislation, 
cases and trends. 

Women and the Law may have marked a moment in transition but it is a 
good reminder, not only of how far we have come but also of why a feminist 
focus remains as necessary today, for men as well as for women, as it was 
thirty years ago. 


Susan Atkins 
August 2018 


Preface 


In this book we set out to examine the law’s treatment of women, not from 
the point of view of the law itself, but from that of the women whose lives it 
governs. Our traditional legal education has been, in many ways, a hindrance 
to our understanding of the issues. We owe a great deal to the re-education 
provided by our students on women’s studies courses and by our colleagues 
in the women law teachers’ groups. Special thanks are due to Diana Kloss, 
who helped to set the project up, and to Andrew Ashworth, Irene Cox, Linda 
Luckhouse and Judith Mayhew, for comments, suggestions and practical 
help. They are not, of course, to be blamed for any errors or omissions, or 
for the views expressed, which are entirely our own. 

Alison Lampard has been an enormous help in typing parts of the 
manuscript and enabling us to meet the deadline. Elizabeth Bland has done 
wonders in turning our unwieldy typescript into a finished text for publication. 
Blackwells have shown extraordinary patience in waiting for the text and 
extraordinary efficiency in completing their own part of the process. We are 
most grateful to them all. 

Best thanks of all go to Steve Atkins and John Hoggett for their constant 
encouragement, co-operation and advice. 

The text was completed before one of us became a Law Commissioner. It 
goes without saying that the views expressed here are not those of the Law 
Commission. Nor will our views necessarily remain unchanged should the 
Law Commission come to consider, or reconsider, reform of the law on any 
of the topics we discuss. But our analysis is not deprived of its validity by the 
recognition of the practical politics of law reform. There is room for both, 
and if the one contributes to the other, so much the better. 


Susan Atkins 
Brenda Hoggett 
July 1984 


Introduction 


This is not a legal textbook. There are already many admirable accounts of 
the legal rules governing most of the subject matter with which we deal. 
These accounts have obvious limitations. In order to give a complete and 
accurate statement of the law, it is necessary to adopt the same habits of 
thought, the same definition of the issues and the same approach to solving 
them as were adopted by those who produced the rules in the first place or 
by those who can be expected to apply them. Our purpose is quite different. 
We seek to understand how the law has perceived women and responded 
to their lives. Our object is not to give a biased account of the law but to 
uncover the extent to which the law itself is biased towards a particular view 
of life. Even today that view can readily be recognized as one reflected in 
male rather than female eyes. 

We do not suggest that this is the result of any conscious male 
conspiracy - far from it. Any conspiracy theory would have to confront the 
problem posed by the real and important advances made in the legal status 
of women over the past 150 years, though men still predominate at the 
centres of power and influence. If there has been a conspiracy, it has been 
singularly ineffective in recent times. In any event, a conspiracy requires 
the recognition of common objectives and agreement upon the means to 
be used to achieve them. The history of the legal status of women tends 
in the opposite direction. Once a source of inferiority has been identified 
and analysed, there has been considerable pressure for change. Often that 
pressure has been resisted for long periods. Often change has come about 
because of other pressures which have had little to do with improving the 
status of women as such. But still it has come about. Retrograde steps - 
and there have certainly been many of these - have tended, rather, to be 
associated with the disappearance of women’s issues from the agenda. 

Nor is this a work of history or sociology. We do not seek to explain 
the social situation of women today or how it came about, but we shall be 
making extensive use of the work of scholars in those disciplines who have 
described and analysed it. If we may state the obvious for a moment, the 
experience of being a woman is not the same as the experience of being a 
man. It is necessary to make this simple point time and again because of the 
tendency of law and law-makers to ignore it. Assumptions and judgments 
which spring from the experience of being a man will look very different 
when viewed from that of being a woman. 


S. Atkins and B. Hoggett, Women and the Law (London: Institute of Advanced Legal Studies, 
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Of course, a crucial task of feminists in the fields of history, sociology and 
psychology has been to expose the extent to which the differences in that 
experience are socially constructed rather than biologically determined. We 
do not have to believe that the existing gender order is inevitable in order 
to recognize that it exists. The law can obviously be part of that process of 
social construction. We shall meet many examples of this in the accounts 
which follow. The law has done as much as any other social institution to 
define and promote the separate spheres of activity appropriate to men and 
women. Equally, however, the law can be part of the process of breaking that 
construction down. It can liberate women from their separate sphere. It can 
abandon all the rules which presuppose that one sex will enter one sphere 
and the other will enter another. It can even seek to break down the divisions 
which exist between the separate spheres themselves. Sometimes the law 
lags well behind changes in the actual experience of the women and men 
involved; sometimes it assumes changes which have not yet taken place; and 
sometimes it does both at once. We would be the last to suggest that the law 
is consistent in its approach to women. 

For that reason, among others, we have our doubts about how far the law 
itself can be said to constrain women’s behaviour It is certainly plausible to 
suggest that it does so at the level of ideology. Hilary Land, for example, has 
argued that social policies (which cannot be separated from legal policies) 
play an important part in maintaining an ideology of the family and of the 
particular roles which men and women are expected to play within it: ‘social 
policies are a very important means by which these values, and hence the 
major inequalities between the sexes, are maintained.’ Clare Ungerson, 
however, has suggested that ‘this conclusion has the status of a hypothesis; 
the range of response to consistent state intervention, increasingly 
contradictory and contorted as it is, lies between submission on the one 
hand and rebellion on the other’? We do not have the empirical data upon 
which to found a conclusion. 

It is certainly not necessary for us to reach one. As we consider the impact 
of the law on key aspects of women’s lives, we shall find several themes which 
crop up time and again. One is a change in the type of mechanism which may 
be used as a means of control. At first criminal or quasi-criminal sanctions 
may attempt to ensure that they conform to the way of life expected of them. 
Later on these may be replaced with administrative structures which, though 
less overtly coercive, may apparently attempt to produce the same result. 
In dealing with prostitution, for example, the law has swung from one to 
the other and back again and looks now to be reverting to administrative 


1 H. Land, ‘Who Cares for the Family?’ Journal of Social Policy, vol. 7, 1978, p. 284. 


2 C. Ungerson, ‘Why Do Women Care?’ in J. Finch and D. Groves (eds.), A Labour of Love: 
Women, Work and Caring, London, Routledge & Kegan Paul, 1983, p. 45. 
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controls once more. But it is unlikely that this has had any effect in 
determining whether or not women become prostitutes. 

A second theme will be the persisting view that women are less 
responsible than men. This is not simply the view that, if given the right 
to exercise responsibility by the law, women will choose not to exercise it 
but that they will actually welcome laws which deprive them of the right 
to choose. This justification was particularly popular at the nadir of female 
rights and can be found earlier in the work of Blackstone, who considered 
that the married woman was ‘so great a favourite’ of the English law because 
the disabilities which it imposed upon her were for her own protection and 
benefit.’ A later editor of Blackstone’s Commentaries was highly critical of 
this view, but this was because he thought that the law gave the married 
woman too little protection rather than too much, in particular for her 
sexual reputation, which was then her greatest asset.* There is, however, 
little reason to believe that most of the laws designed to protect women from 
the harsh realities of life had any such effect. It is just as likely that excluding 
her from the market place where she wished to be, for example, or refusing 
to interfere between husband and wife, were themselves among those harsh 
realities which she had to face, live with or circumvent. Yet we still find 
the idea that women are less responsible than men in several areas of law. 
For example, they are not permitted to know better than others whether 
they should seek the law’s redress against an aggressor within the home. 
They have at last gained parity with men in the upbringing of their marital 
children, yet at the same time the autonomy of parents has been deprived of 
most of its meaning, and the state (through government and judiciary) has 
taken over from the family as arbiter of what is best for a child. Women have 
also gained the right to complain of some of the more glaring inequalities 
they face in the market place, but ways have been found of deflecting many 
of those grievances elsewhere. There is a persuasive case that the rights 
which the modern law has extended to women are not rights at all. 

Athird theme will bea time scale in the law’s objectives, which is common 
to a surprising number of disparate areas of law. We have identified three 
phases in the formulation and promulgation of law in this country. There was 
a traditional phase, which lasted more or less intact until around 1830, during 
which the gender order was simply not a problem. However individual men 
and woman may have ordered their lives, the inferior legal status of women 
was clear. They were largely, although not entirely, excluded from public life 


3 Sir W. Blackstone, Commentaries on the Laws of England, Oxford, Clarendon Press, 1765, p. 
445. 
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and from the benefits and responsibilities of citizenship. Those who wished 
or had to work outside the home were excluded from most of the professions 
and segregated into employments in which they could be accorded inferior 
treatment. Those who worked inside the home would usually be working 
for the benefit of its male owner. 

This is not to suggest that the legal status of women had remained 
identical over the centuries, still less that it ever achieved the degradation 
associated with classic peasant societies elsewhere in the world. Indeed, a 
large part of Macfarlane’s argument that England was never a classic peasant 
society is founded upon the legal status of single women.’ In civil laws they 
enjoyed the same status as men, although their rights of inheritance might 
not be identical. They could certainly own property and carry on a business 
and might even enjoy the public law rights associated with these, at least 
for a while. Not only did single women enjoy relatively high status, but also 
it seems from the evidence about rates and age of marriage that there were 
quite large numbers of them. English society may never have treated its 
women quite as badly as did others. 

That did not stop it from also perceiving those surplus women as a 
problem in themselves, particularly when they had neither property nor 
business to support them. We find a transitional phase which lasted from 
around 1830 until the 1960s and 1970s, during which there was tension 
between two conflicting pressures. On the one hand lay the individualism 
which was already embedded in the thought of English men and an 
increasing number of those surplus single women (and even some of those 
who got married). On the other hand lay the social and economic pressures 
which produced the modern phenomenon of housewife marriage and the 
concept that the separate spheres of men and women were the inevitable, 
natural and functional consequences of industrial capitalism. The result was 
the progressive removal of women’s disabilities in both private and public 
law: married women were given much the same rights as single, and both 
were given many of the same rights as men. But behind this thin veneer 
of formal equality lay the structural inequality produced by the relegation 
of most married women to their separate sphere. The independent status 
of married women could be subordinated to the prior demands of their 
families - those not only of their children but also of their husbands or 
disabled or elderly relatives. The independent status of single women could 
also be subordinated to the expectation that they would eventually marry. 

Since 1970 we have seen radical changes in the laws affecting the separate 
spheres of men and women. In this modern period family laws have ceased 
to discriminate on grounds of sex, so that they are theoretically capable of 
reflecting role reversal, role sharing and other diverse forms of intimate 
relationship. Employment laws have sought to prevent discrimination on 


5 A. Macfarlane, The Origins of English Individualism, Oxford, Blackwell, 1978. 
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grounds of sex, marital status or pregnancy. Even welfare laws and taxation 
are coming to abandon their presumption that men and single women 
occupy one sphere, while married and cohabiting women occupy the 
other. But the process is far from complete. Nor do we find that the values 
underlying modern legislation are inevitably translated into action by the 
courts and other agencies. 

Even now, however, we find that the removal of discrimination is always 
perceived in male terms. Every social development in the lives of women has 
tended to force into the open the deficiencies of the law in responding to that 
development. But the deficiencies have almost always been those perceived 
by men from the point of view of a male-ordered world. Women’s problems 
have become defined as problems because men have realized that if the law 
treated them in the same way as it treats women, men would consider it 
unjust. Thus laws which seek to force women and men into separate spheres 
are now increasingly thought to be wrong, as are laws which put the stability 
of the home and family above the ordinary legal rights of the people within 
it. But there has been little enthusiasm for laws which seek to adjust the 
relationship between the separate spheres, to redefine what each entails. 
If anything, the attempt to redress the balance between breadwinner and 
homemaker has been under attack in recent years. Sometimes the attack 
has been launched in the name of feminism itself. Yet this is only another 
exercise in seeking to make the experience of women conform to that of 
men. We need a deeper understanding of the inadequacies of such methods 
of analysis before we can go forward. 

We intend not to prescribe the way forward but to contribute as best we 
can to the process called for by Deem: 


A non-sexist education is part of a much more complex 
struggle for the liberation of women; but it is a part of that 
struggle which must have a high priority, for action without 
knowledge is no better than knowledge without action. And 
women must not only educate and persuade other women to 
fight for changes, whether these are legislative, organizational 
or attitudinal, they must also educate and persuade men that 
changes are necessary, not just in education but in the whole 
organization of society. The arguments in favour of anon-sexist 
system of education are a good point at which to commence 
this persuasion; there is no other way in which the full creative 
and flexible potential of human beings, so essential to the 
liberation of people, will begin to be realized.‘ 


Only when women are aware of the extent of the discrimination against 
them, of how it operates and of how to use the law and to influence law 
reform to their own ends will further progress be made. 


6 R. Deem, Women and Schooling, London, Routledge & Kegan Paul, 1978, p. 141. 
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The historical legacy 


It is often assumed that men have always been the breadwinners and that 
women have been occupied almost exclusively in unpaid domestic duties at 
home. Indeed, such a division of labour is commonly held to be ‘natural’, to 
be justified by reference to biology. Such views are not limited to popular 
conception. As Scott and Tilley point out of academic writers, ‘most general 
works on women and the family assume that the history of women’s 
employment, like the history of women’s legal and political rights, can be 
understood as a gradual evolution from a traditional place at home to a 
modern position in the world of work? 

However, close scrutiny of history shows such perceptions of women to 
be false. First, both single and married women have always been engaged in 
paid work, although their numbers and the types of work have varied. Second, 
the present patterns and hallmarks of female employment have not always 
existed. Many have developed only recently. For many years, however, the 
law in relation to women has been distinguished by the perception of them 
as potential mothers. It is this biological difference between the sexes that 
has governed women’s opportunities for education and paid employment 
and continues to tax the minds of legislators and judiciary today. 


Legal regulation in the early years 


The early Anglo-Saxon legal codes, recorded since the reign of Aethelbert 
(AD 570-616), give an indication of how women were perceived in pre- 
feudal England. Anglo-Saxon society was essentially tribal, the legal 
system based on kinship and family groupings. Women were as essential 
to the family group as were the men, not simply because their procreative 
function ensured the continuation of that social group but also because they 
contributed to production. An Estate Book written in about 1000, entitled 
‘The Rights and Duties of All Persons’, laid down the wage rates for country 
women, which varied not only by status, whether free or unfree, but also 
according to specialized skills.? However, women’s economic value was not 
limited to their productive value. Anglo-Saxon laws also laid down precise 
but distinct economic values of child-bearing and child-rearing; separation 


1 J.W. Scott and L. A. Tilley, ‘Women’s Work and the Family in 19th-century Europe’ in A. M. 
Amsden (ed.), Economics of Women and Work, Harmondsworth, Penguin, 1980, p. 91. 


2 S. Lewenhak, Women and Trade Unions, London, Benn, 1977. 
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and widowhood settlements were similar to those reintroduced only in the 
twentieth century. There seems to have been no presumption that a wife 
always took care of the children. If on separation she did, she had a larger 
settlement than if they had stayed with the father. These records show that 
women, even in marriage, were accorded an independent status and were 
not dependent solely upon the male members of their families. There appear 
to have been no legal restrictions on job opportunities for women and no 
societal notions of the inferiority of women generally. 

The change from tribal law to state law under feudalism was a gradual 
process, but by the thirteenth century feudalism was firmly established, 
with its hierarchy of land holding and personal loyalties based on military 
service. With the break-up of the family as the basic social, economic and 
political unit of society, women’s position changed dramatically. Because 
men’s power stemmed from land-holding and inheritance, women were 
important only for the provision of legitimate heirs. Even single women, who 
retained some legal rights, were important only as prospective wives and 
mothers. The writings of lawyers of the time note the complete subjugation 
of married women (Gratian, 1139-42) and thus the inferiority of women 
generally (Bracton, c. 1300).* At the same time as women’s procreative 
work was relegated to a secondary and subservient position, most of the 
productive work undertaken by women was downgraded. But the causal 
connection between family status and employment status was neither 
simple nor universal. 

In the fourteenth century shortage of labour put the whole feudal system 
under threat. The Black Death of 1348, which, it is estimated, wiped out 
half the total population, exacerbated an already acute labour shortage and 
considerably increased wage rates for those free labourers who were able to 
demand them. National legislation was passed to negate the threats to cheap 
labour on which the feudal system depended. The Statutes of Labourers 
1349, 1351 and 1360 pegged the agricultural wage rates, rendered void any 
covenants of craft apprenticeships in relation to boys and girls who were 
previously agricultural workers, and enforced the bondage of anyone who 
was found to be without means of support. The Statute of Labourers 1388, 
which set national agricultural wages, established a woman’s rate regardless 
of occupation or degree of skill. The male rates, all higher, varied with skill. 
Although limited to agricultural work, this Act established the principle 
which affected all female wages thereafter Thus it seems that women’s 


3 D. Stenton, The English Woman in History, London, Allen & Unwin, 1957. 
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inferior personal status under feudal law was not directly responsible for 
their low wages, but it rendered them susceptible to the harshest treatment 
in a national attempt to control wages. 

At times of economic depression, when the consequent reduction in wage 
rates and availability of work reduced female employment, single women 
suffered most. Agricultural wages were set irrespective of marital status. 
Single men and women lived on the farms where they worked. Married 
men were expected to augment their incomes with their wives’ earnings 
from either home industry or work on the family smallholding. Although 
their work contracted at times of depression, married women were able 
to supplement the family income in a way that would not have provided 
subsistence for a single woman. 

As with patterns for the availability of work, there appear to have been 
distinct trends in the ways in which the law dealt with the problem of 
indigent single women. One way was to force them into domestic service; 
the other way was to compel them to marry. The methods by which the law 
sought to dispose of surplus labour in these ways varied with the centuries. 
In the fifteenth century (as later) women without work or women in 
manufacturing work on extremely low wages turned to prostitution. In an 
order of 1492 the City of London attempted to solve the problem in a way 
which became a precedent for law-makers in the following centuries; ‘no 
single women, being of good health and mighty body able to labour from the 
age of 12 years [may] take nor keep from henceforth house of chambers by 
themselves... but [must] go to service till they be married’ Administrators of 
the Poor Laws in the seventeenth and eighteenth centuries dealt with single 
women in the same way. In some areas this policy was pursued to such 
an extent that employers would take servants only from the parish, thus 
reducing women’s job opportunities and their rates of pay even further.® 

For some, children provided the only means of escape. Pinchbeck quotes 
evidence put to the Poor Law Commissioners in 1832 that under the Poor 
Law ‘pre-marital pregnancy was the single woman’s only means of escape 
from the inadequate dole supplied by the parish. Following this, the parish 
either provided her with a husband or gave her an increased allowance 
for her child. In either case she was better off financially.” For although no 
allowances were made directly to married women either, the unemployment 
benefit received by married men covered the subsistence of the whole family. 
Additionally, in districts which operated the so-called ‘Speenhamland’ system 
married men in employment had their wages made up to subsistence level on 
a family needs basis, an early type of family income supplement. 
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Where marriage gave some women a means of support, it gave many 
women an opportunity to practise their crafts. In the early years there appear 
to have been no restrictions on the entry of women to craft occupations. 
As Lewenhak points out: ‘There is scarcely a gild-occupation in the later 
Middle Ages whose regulations do not make clear that somewhere women 
as well as men were members of the craft or mistery:® It is unclear exactly 
when or how lower wages for women were established - whether women 
themselves were prepared to work for less or had lower wages imposed on 
them by outside forces. The wages of skilled non-agricultural workers were 
set locally, either by the market or by the Justice of the Peace. What is clear, 
however, is that the greater segregation of women in semi-skilled, lower- 
status jobs within the craft industries from the sixteenth century onwards 
was a direct result of women’s undercutting their male competitors. In 
many guilds only the wives and daughters of guild members were allowed 
to practise the craft. Other women were relegated to subsidiary tasks at the 
lowest wage rates.’ 

The restriction of job opportunities in this way bestowed some benefits 
on those women who were fortunate enough to be born into, or to marry 
into, such families. When merchant capital succeeded land as the means of 
support for an increasing middle class, trade took the place of the dower. 
Indeed, the majority of business-women in trade on their own account 
were widows. Some guilds, such as the Stationers’ Guild, allowed widows to 
retain membership on remarriage, which certainly enhanced their marriage 
prospects. Others allowed widows to continue to trade only on remarriage 
to members of the same guild. 

The practice of widows taking over the man’s job was not exclusive 
to craft work. The concept of the family work unit, within or outside the 
home, was still operative at the beginning of the nineteenth century in a 
variety of occupations - mining, for example. In many ways it represented 
the transference of the old work unit under the feudal agricultural system 
to a non-agricultural system based on wage labour. But the fact that many 
women never saw their wages, and could not put an exact figure to their 
contribution to the family income, had its effect on the wage rate of women 
when they began to work independently of the family unit in the nineteenth 
century. It also undoubtedly contributed to the distinction between women’s 
work outside the home, which attracted an economic value, and work inside 
the home which did not. 
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Legal regulation in the transitional phase 


All the hallmarks of female employment established in the traditional 
period continued into the nineteenth century and beyond. What increased 
significantly from the 1840s was legal intervention in women’s employment. 
At the beginning of the nineteenth century local government was 
restructured and modernized, primarily in response to the social problems 
caused by an escalation in urbanization. With more local government 
intervention in industry for public health reasons, the wages and working 
conditions of employees ceased to be a private matter or the province of 
lax local administration. The conditions of women workers came to be 
perceived as a subject of public importance and legal concern at a time when 
the greater democratization of Parliament enabled a philanthropic middle 
class to gain readier access to parliamentary committees and Commissions 
of Inquiry. The Mines and Collieries Act 1842, which excluded all women 
and children from underground mining, and the Factory Act 1844, which 
for the first time regulated the hours of women’s work in factories, mark 
the beginning of the transitional period. These Acts are important not 
simply because they indicate the change to governmental intervention in 
adult employment but also, more particularly, because they were based on 
the notions of womanhood which permeated all law in this period. As the 
Report of the Commissioners on Mines and the parliamentary debates on 
both the Mines and Factory Acts show, it was not the gruelling hard work 
which outraged Victorian society but the immorality of women engaged in 
such work." In the case of young women horror was expressed at the close 
proximity of men and women in both mines and factories, the perceived 
consequent high rate of illegitimacy and the near nakedness of both men 
and women workers. Perhaps even more concern was expressed at the 
greater immorality of married women who, it was alleged, left their homes 
and families, neglected their domestic duties and forced their menfolk to 
seek the comforts of public houses, thus subjecting the next generation to 
‘all the evils of a disorderly and ill-regulated family’."! 

As in the family law of this period, so in employment law women were 
given prime responsibility for the welfare of all family members. Because 
of their procreative function, women were deemed weaker and in need of 
protection. Yet protection was only very slowly extended to traditionally 
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female areas of work and those where women predominated. It seems as 
though the ‘family type’ conditions which existed - for instance, for domestic 
servants and living-in shop workers - were felt to be protection enough. 
Yet women in these occupations appear to have been more at risk from 
sexual harassment and subsequent loss of livelihood. The law’s reluctance 
to extend the Truck Acts, which prohibited payment in kind and financial 
penalties, meant that many suffered extremely harsh working conditions. 
In both shop work and domestic service the amount of wage received in 
cash was very small, the rest being credited as board and lodging. There is 
evidence not only of exorbitant charges for these in shops but also a well 
established system of fines for misconduct.” Action to improve the situation 
of women through the courts failed. (In Lane v. Bull [1900] (unreported) 
the court held that in a claim for wages in lieu of notice a shop worker, like 
a domestic servant, was entitled only to the wages contracted for, not an 
amount of money equivalent to board and lodging which would have been 
provided.) 

Rather than work through the legislation chronologically or occupation 
by occupation, this section will trace the development of the law as the 
protective interventionist policy on which it was based met the immense 
social, cultural and technological changes of the 130 years to 1970. 


Women’s ‘natural’ inferiority 


Considering the widespread and, it would seem, customary practice of 
women undertaking heavy work in areas and times of shortages of male 
labour, it is perhaps not surprising that the ‘natural’ physical weakness of 
women was not used to justify the laws which controlled women workers. 
The physical inferiority of women seems to have been put forward by male 
workers at a local level, but only when they wished to exclude women 
from certain processes or from the use of particular machinery for which 
they wished to preserve higher wage rates. Even in such circumstances 
the definition of unsuitability focused more often than not on the notions 
of morality and femininity already mentioned. The factory legislation 
legalized this demarcation to a certain extent. Women were excluded from 
underground mining, from working on moving railway waggons, from brass 
casting and some white lead processes. They were restricted in maintaining 
and working between moving machinery. But the main thrust of concern for 
women related to the hours of their employment, reducing their working 
week and prohibiting night work. This legal intervention appears not to 
have affected work opportunities.'? Restriction on hours simply lowered 
women’s pay rates and introduced the higher rates for men on which many 
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equal pay cases later had to be fought. The more powerful effect of the law 
was related to its definition of women workers as different, with greater 
sensibilities. Men, through their organized labour, simply took advantage of 
these sentiments to counter the threat of undercutting by segregating work 
on the criterion of physical strength. 

In professional life men proved as unwilling as their working-class 
brothers to let women in their midst. Even in occupations such as medicine, 
which had formerly been practised by women, male domination was 
jealously guarded. The justification for excluding women was not their 
physical weakness, which would have been inappropriate to these middle- 
class jobs, but the new sciences through which men had wrested control 
in the first place. What is most interesting is that in the cases brought by 
middle-class women attempting to breach the male monopoly barriers the 
judges demonstrate the shift in public opinion from concern for women’s 
moral sensibility to acceptance of their scientifically established intellectual 
weakness that took place in the late nineteenth century.'* Such biological 
determinism persisted through the discovery of the new sciences of 
psychology and sociology. As Myrdal and Klein pointed out in 1956, middle- 
class women pioneers in all employment fields faced a continual scientific 
battle to disprove theories of comparative differences. 

The educational achievements of girls today have dispelled all doubts 
about their intellectual abilities. In terms of examination passes and school- 
leaving qualifications, girls do at least as well as boys at every stage and at 
every level, with the exception of those girls who gain two or more A-levels 
in grammar schools and independent schools. The statistics suggest that at 
these schools a higher percentage of girls get five or more O-levels than is the 
case for boys but fewer go on to take A-levels or, if they do, more girls limit 
themselves to just one.’® The problem is not that the examination system 
is failing girls but that the schools are not directing or advising girls in the 
same way as boys who achieve similar examination success.” 

The reason is not hard to find. Since 1833, when central government 
took control of the education of the working class (giving financial aid to 
voluntary schools and regulating the curriculum), the emphasis until recent 
years has been on fitting girls for domesticity. The Education Act of 1870, 
which set up School Boards and instituted a proper national system of 
education, extended this control and provided extra money for examination 
successes. Deem reports that by 1876 domestic economy had become one 
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of the subjects that earned grants for schools.'® Cookery was added in 1882 
and laundry in 1890. In 1902 these subjects became compulsory, not only in 
state elementary schools but also in those secondary schools that benefited 
from grants from the Board of Education. Thus domestic skills were also 
foisted upon the private sector, and particularly upon establishments set up 
by the early feminists with the aim of giving girls exactly the same academic 
education as that enjoyed by boys. 

The origins of these single-sex secondary schools influenced the 
destination oftheir pupils in the labour market. They enabled women to enter 
the formerly all-male professions, particularly after the Sex Disqualification 
(Removal) Act of 1919. But many more girls used their education to enter 
the new medical and paramedical professions, the Civil Service, local 
government and other white-collar work that was developing in the early 
years of the twentieth century. In 1923 the Hadow Report, Differentiation of 
the Curricula between the Sexes in Secondary Schools, stated that all children 
needed to be educated to earn their own living and to become useful citizens. 
Girls need not be taught with boys, however, nor need they be taught the 
same things or at the same pace, although their education should be along 
similar lines: ‘girls have also to be prepared to be makers of homes...we 
consider that some definite preparation should be given during school 
time. This is particularly necessary at the present day, because the requisite 
training tends to be given less and less in the home. *? Such sentiments were 
repeated in subsequent government reports into the 1960s.”° 

The Newsom Report, when discussing girls of average and below- 
average ability, remarked that since marriage was the ‘most important 
vocational concern’ for many if not all girls, schooling should be provided 
that related to the ‘wider aspects of home-making and family life and the care 
and upbringing of children’. The Crowther Report dealt with the education 
of 16- to 18-year-olds, and thus with academically more able pupils, yet it 
too stressed the need for a ‘curriculum which respects the different roles 
they play.” In 1963 the Robbins Report on higher education noted that 
girls made up only a quarter of university students but two-thirds of those 
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at teacher-training colleges, despite school-leaving qualifications that were 
comparable with those of boys. The report also noted the concentration of 
girls in a few professions and their absence from many others. 

This was attributed to a lack of scientific qualifications among girls, but 
some courses at university level (notably medicine) were rationed by quota 
until the 1975 Sex Discrimination Act. The predominance of women in the 
second-tier professions is not due to any natural cause but is the result of a 
long-established education policy. In England, as elsewhere, marriage and 
particularly motherhood have been used to control the female workforce and 
to ensure the quality of future labour forces. 


Maternity 


The dangers to young babies of mothers working outside the home were 
first mentioned by Fielden in his introduction in the House of Commons of 
the Factory Bill 1847.73 Having been raised in relation to female operatives 
in textile towns, the statistical and philanthropic societies that flourished 
there ensured that infant mortality became a grave public concern. However, 
even though the connection between women’s work and infant mortality 
was Officially accepted by 1851, legislative action was resisted until 1891. 
There were attempts to make registration of all child-minders compulsory in 
the Infant Life Protection Bill 1871 and to restrict work for a period around 
confinement in the Factory Amendment Bill 1873. Despite evidence of 
similar laws abroad, both proposals were rejected on the grounds that they 
violated the liberty of the individual. Even when the Factory and Workshops 
Act 1891 made it an offence for employers knowingly to employ a woman 
within four weeks of confinement, feminists raised three main objections: 
that it was for a woman to decide if she was ready to return to work; that 
male trade unionists would use the Act to exclude women; and that women 
could simply not afford to lose wages for that length of time.” Campaigners 
who sought to protect babies by excluding their mothers from work had paid 
little attention to the fact that many women were forced to work by financial 
necessity. The Chief Lady Factory Inspectoress, in her annual report of 1906, 
commented on the extent of deliberate evasion of the law caused by financial 
hardship and called for insurance to cover the maternity period.”° This was 
finally introduced in the National Insurance Act 1911. 

From a concern for women workers who were mothers developed a 
particular way of looking at all women workers as potential mothers that was 
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to influence the law in the following years.”’ As with notions of intellectual 
inferiority, the notion that woman’s natural and primary role was her 
maternal one was widely and genuinely held, even by some of those women 
who were campaigning on behalf of women workers. The 1918 Report of 
the Women’s Employment Committee of the Ministry of Reconstruction 
made very strong proposals for the extension of Trade Boards to establish 
minimum wages and the reduction of hours in factories and shops, most of 
which were eventually translated into legislation in the 1920s and 1930s. 
Nevertheless, it recommended that every inducement be given to return 
married women to their homes: 


as a general principle we would suggest that the only 
differentiation between men and women which can be justified 
is such as has its basis in the need of preserving women’s 
powers unimpeded for those primary activities which are 
connected with the family and the home. The fact that a 
large proportion of adult women now possess full rights of 
citizenship will enable them to express themselves directly on 
the subject of such differentiation and to help in embodying 
in reformed factory legislation the results of their personal 
experience.” 


The committee consisted of twelve men and twelve women, including 
women trade unionists, and its sentiments were later echoed by two women 
in the 1944 Markham Report, which noted the need for domestic servants 
in order to release educated housewives to participate fully in civic affairs.” 

It is understandable that Governments should be concerned with 
renewing the population after periods of war. That the women who had 
proved their capabilities and value as workers doing essential ‘men’s jobs’ 
should be rewarded as citizens, not as workers, is perhaps more surprising 
(but see pp. 23, 233). The way in which the law developed in relation to 
women workers during this period is, however, explained by the influence of 
these two ideas. The Sex Disqualification (Removal) Act 1919, provided that 
no one should be disqualified by sex or marriage from holding any public 
office, from entering any profession or from graduating from universities. 
Yet despite its broad wording the courts held that the introduction of a 
marriage bar did not contravene the Act’s provisions; nor had any individual 
who was refused a job any right of litigation under it. The Act merely 
required the professions to lift their restrictions against women. A particular 
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employer was still at liberty to restrict a particular job to one sex or to 
unmarried workers. In Price v. Rhondda Urban Council [1923] 2 Ch. 372, Mr 
Justice Eve rejected the argument that a marriage bar was in restraint of 
marriage and therefore contrary to public policy: ‘It would in any opinion be 
pressing public policy to intolerable lengths to hold that it was outraged by 
this Authority expressing a preference for unmarried women over married 
women. 

The marriage bar operated in most public service jobs until the Second 
World War. It was lifted only where the demand for qualified staff exceeded 
supply, as in the London County Council in 1935, when it was lifted for 
teachers and medical staff only.*° In some industries marriage bars were 
introduced as a response to the recession. (Far from protecting mothers and 
their babies, such action in the textile industry led to women lying about 
their marital status, concealing their pregnancies and returning to work 
immediately after confinement. In these areas of high unemployment infant 
and maternal mortality reached double the national average.?') 

In the occupations where such marriage bars existed single professional 
women resented and feared the special treatment given to married women 
workers. 


They did not want to raise additional obstacles to their 
employment, nor their claims for equal pay, when many women 
as well as men, including the intellectual Beatrice Webb, 
believed women generally were less inherently competent 
than men. They still saw in these proposals... a threat by men 
trade unionists to put them out of jobs, by piling up extra 
complications and regulations for the employment of women, 
burdensome to employers. They felt that proof of equality as 
workers lay in emphasizing similarity in the performance of 
jobs and to do this, all biological differences had to be ignored.” 


So influential was this view that the International Labour Organization 
reversed the stance it had taken at the 1918 Washington Convention on 
the restriction of shift work for women. The 1933 Montevideo Convention 
agreed that restrictions on shift work were a reason for continued sex 
discrimination (a point which still causes disagreement within the feminist 
movement).? The law’s attitude towards married women workers, and 
particularly the monetary and practical assistance that were introduced, 
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isolated the unmarried educated women who were most likely to have 
campaigned for equal rights for women workers generally. Single women did 
not seem to appreciate that a justification for their unequal treatment was 
the assumption that all women would get married and leave work. Rather, 
they concentrated on two matters: the professionalization of women’s work, 
with legislation to raise the standards of nurses and midwives and campaigns 
for the professionalization of domestic servants; and equal pay. When 
married women were brought back into the workforce by law in 1941 (see 
below), their subsidiary position was firmly entrenched. An understanding 
of the structure of the modern law introduced in 1975 is therefore helped 
by an investigation of these two distinct phenomena; the accommodation of 
married women workers and the campaign for equal pay. 


Married women workers 


While the proportion of women to men in the paid workforce has not 
changed very dramatically over the last hundred years, there has been 
a drastic change in the percentage of married women workers. The first 
Census of 1861 showed that the 3 million women then in paid employment 
formed 34.1 per cent of the workforce. The corresponding figures for 1981 
were nearly 10 million women, constituting 40 per cent of the workforce. 
Census figures in the twentieth century show that until the Second World 
War the proportion of married women who worked remained fairly constant 
at around 10 per cent, with regional variations. 

There seem to be three major reasons why this was so. The first is that 
the changes in society which dramatically increased work opportunities for 
women created mainly white-collar jobs where a marriage bar operated. The 
Civil Service was revolutionized during this period, the Ministries of War, 
of Pensions, of Labour, of Food and of Shipping and the Air Board being 
established during the First World War, Ministries such as that of Transport 
soon after. Women workers in the Civil Service and local authorities increased 
between 1,000 and 2,000 per cent in the years 1914-18 and in finance and 
banking over 600 per cent. In commerce in general women formed 53 per 
cent of the workforce in 1918, compared with only 29 per cent in 1914.** As 
well as extending the role of central and local government, changes in the 
organization of shops and banks meant that these new jobs were permanent, 
unlike the industrial jobs in which women had been substituted for men. 
The second reason why married women formed so small a percentage of the 
labour force related to the Depression and to government policy. In 1922 
married women were disqualified from drawing unemployment benefit, 
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even if they were in occupation for which it was payable. With an ever- 
decreasing number of jobs available, there was a general concentration on 
securing an adequate wage for the family man. The third reason, of course, 
was the number of single women who were forced to provide for themselves 
after the First World War. 

Although no Census was taken in 1941 because of the exigencies of war, 
the change in the numbers of married women working do seem to stem from 
that date. The National Service (No. 2) Act 1941, which conscripted to the 
services or to essential war work single women aged 19-30, did not apply to 
married women or to mothers with children under 14 living with them. But 
the Registration for Employment Order 1941 required all women between 
18% and 45 to register for work, and all but mothers of young children had to 
go to Employment Exchanges for direction to war work suitable to them. Of 
all women registered under this order 63 per cent were married, the majority 
having household responsibilities which took them outside the compulsory 
scheme.” In order to maximize the labour supply, the Government 
introduced a series of measures designed to enable married women with 
children to work. Part-time work was established in government-controlled 
and private occupations, the latter induced by various exemptions from 
legislation.*° Nearly 1 million women were working part-time (under thirty 
hours a week) by 1945, a figure which dipped only slightly after the war 
and had doubled by 1961. Factory welfare, already improved by the Factory 
Act 1937, was extended to canteens, medical services on site and better 
cloakroom facilities. Local authorities provided 70,000 nursery places and 
125,000 places for children under 5 in elementary schools, and the Ministry 
of Labour subsidized 35,000 places in nursery classes or schools. A further 
9,000 daily guardians were registered with the child welfare authorities, 
and 460 play centres provided 30,000 school-age children with after-school 
care.” In 1951, 40,000 of the maintained nursery places were still available, 
although the private sector had fallen to a quarter its wartime size.” The years 
since 1951 have seen further cuts in nursery provision, and women have 
increasingly used unregistered child-minders rather than those registered 
under the Nurseries and Child Minders Regulation Act 1948.3 Although the 
provision of nursery places has been a matter of local authority discretion, 
central government policy has been clear. A decade ago the Department of 
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Health and Social Security advised social services committees that nurseries 
were ‘principally for children with only one parent who has no option but to 
go out to work’ and that ‘early and prolonged separation from the mother is 
detrimental to the child’*° 

Despite the withdrawal of government support for married women 
workers (see also chapter 9), married women continued to work outside 
the home after the war. Female part-time workers increased from 784,000 
in 1951, to 3,152,000 in 1971, to 3,543,000 in 1981. Across the whole range 
of employment the female work pattern today is clear. Women work full- 
time until the birth of their first child. The majority work only part-time 
whilst their children are under 10, but just under half of all married women 
return to full-time employment in their mid-thirties or early forties, until 
retirement at 60.‘ In 1981 only 6 per cent of women with children under 5 
worked full-time, compared with 19 per cent who worked part-time; 57 per 
cent of women with children over 5 worked (mostly part-time), rising to 71 
per cent with children over 10.” One of the major reasons why women have 
been offered part-time work is, of course, because it is so cheap. 

In contrast to the 1920s and 1930s, when there was much parliamentary 
discussion on the topic of women workers, the years after the Second World 
War were notable for the lack of parliamentary concern about women at 
work. Apart from Equal Pay in the Civil Service and one non-parliamentary 
report on women in teaching, women workers did not figure as a topic for 
debate until 1968, even though the 1950s and 1960s were not short of 
academic literature on the new phenomenon. No real debate on the position 
of married women workers took place until the Expenditure Committee 
noted in its report of 1972 that the lack of child-care facilities had reduced 
employment opportunities for women. The Government’s response stressed 
the need for mothers to stay at home with their children (see p. 21). Yet in 
1972 the House of Lords had set up an Anti-Discrimination Committee to 
investigate sex discrimination, and the Equal Pay Act had been passed two 
years earlier. A brief history of that legislation will explain why an acceptance 
of equal pay was not accompanied by an acceptance of working mothers and 
part-time workers. 


40 Sixth Report of the Expenditure Committee, Department of Health and Social Security, Cmnd 
5186, London, HMSO, 1972-3. 


41 Census, London, HMSO, 1981. 


42 Central Statistical Office, Social Trends, 13, London, HMSO, 1983, p. 27; see also P. Elias and 
B. Main, ‘Women’s Working Lives’, evidence from the National Training Survey, Institute for 
Employment Research, University of Warwick, 1982, for a full analysis. 
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Equal pay 


The issue of equal pay arose during the two world wars as a result of the 
pledges Governments gave unions to counter the erosion of rates of pay 
for men’s jobs and the usurpation of men by women workers in peacetime. 
Although women continued to campaign for equal pay between the wars, 
they won the support only of male colleagues in mixed occupations where 
men feared female competition. The fear that women workers might 
undercut men and restrict men’s opportunities is mentioned in nearly every 
government report on women workers from 1918 to 1944. The response of 
Governments has been to placate male workers rather than to treat women 
fairly. The 1915 War Pledges on maintaining levels of pay covered only men’s 
work. The Trade Boards (forerunners of the Wages Council) were established 
mainly in mixed occupations, albeit those with a high concentration of 
female employees. The Atkin Committee on equal pay was established 
only as part of an agreement to stop a strike of transport workers (mainly 
female in 1918) for the same war bonuses as men and equal treatment. The 
women received the 12 per cent bonus, but the establishment of the Atkin 
Committee and its subsequent report meant that the issue of equal pay was 
conveniently shelved. It has been suggested that the introduction of equal 
pay into the Civil Service from 1955 to 1963 owed more to the competition 
of higher wages for white-collar staff in the private sector than to concern 
for female workers.”* 

At an international level equal pay was a central tenet of the competitive 
philosophy of the European Economic Community (EEC); Article 119 of the 
Treaty of Rome 1957 provided for equal pay for equal work. The European 
Law was later extended to embrace the 1955 International Labour 
Organization (ILO) convention on equal pay for work of equal value. The 
translation of equal pay into legislation in Europe and in the USA (Equal Pay 
Act 1963) gave fresh support to trade unionists campaigning for equal pay 
in the UK. Equal pay gained support throughout the 1960s for a variety of 
reasons. More widespread use of job-evaluation studies demonstrated to 
women that they were being paid much less than men for equivalent work. 
The Labour Government’s imposition of a 3 per cent pay policy worsened 
their position instead of giving them the rate for the job on which the party 
had campaigned. As a result, women workers became more militant, and 
the equal pay strike at Ford in 1968 focused attention on the issue. The 
Trades Union Congress (TUC) retracted its support for the ILO’s proposal 
for equal pay for work of equal value. Instead it pledged support for the rate 
for the job for both men and women (it returned to the ILO model in 1970). 
Backbench MPs reacted by proposing Equal Pay Bills in 1967 and 1969 and 
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an Anti-Discrimination Bill with a wider ambit in 1968. The new Secretary 
of State for Employment set up an equal pay working party in 1968 and in 
1970 put forward a Government Equal Pay Bill. 

In the Equal Pay Act 1970 can be seen all the hallmarks of the trade 
union campaign for pay protection for men. In providing equal pay for like 
work, not work of equal value (section 1(4)) and in the abolition of male 
and female rates only for the same job (section 3) the Act incorporated the 
notion of the ‘rate for the job’. Equal pay for work of equal value was limited 
to jobs which had been evaluated by the employers, leaving the initiative for 
introducing job-evaluation studies firmly in their hands. The Act’s provisions 
on collective agreements, which were likely to have the widest application, 
did nothing to erase the existing demarcation of jobs and merely raised the 
woman’s rate (regardless of skill) to the level of the lowest unskilled male 
rate (section 3(4)). Since by this means employers could minimize wage 
increases (a concern constantly expressed in relation to equal pay), the 
segregation of male and female workers was positively encouraged. Terms 
in a contract that complied with protective legislation or special treatment 
accorded to women in connection with pregnancy and childbirth were 
specifically exempted (section 6(1)). This appeared to preserve all the 
old ideas of higher wages for men because of their wider utility, although 
tribunals have restricted such interpretation in practice, as we shall see in 
chapter 2. Also exempted were different provisions in relation to death and 
retirement (section 6(1)(c)). In the Act as originally passed in 1970 different 
provisions in relation to marriage were also specifically exempted. The Act 
was amended by the Sex Discrimination Act 1975 before it came into force, 
and ‘marriage’ was removed. However, the notion that married women were 
not to be treated equally lingered on in the lower wages paid to part-timers, 
the majority of whom are married women, until a European Court decision 
in 1981. The delay in the implementation of the Equal Pay Act (29 December 
1975) gave the employers nearly six years to adjust their workforce patterns 
in order to minimize their obligations under it. The Government was well 
aware that this would happen and was happening. It was warned before the 
event by the TUC (which wanted a two-year implementation period) and by 
a Department of Employment report on the Act’s implementation published 
in 1972. 

The Equal Pay Act 1970 thus marks the end of the transitional period 
when women were increasingly used as workers but were demoted to 
second-class status by reason of their child-bearing potential. As in the 
private area of family law, the law, legislation and court decisions recognized 
women’s independence from men but emphasized their biological difference 
and sought to protect them because of it. One cannot deny the very real 
improvement in working conditions brought about by legislation. But 
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women made progress as workers almost in spite of the law, which was used 
more to men’s advantage than their own. 


The modern law 


Despite its name and the fact that it at last met one of the longest held tenets 
ofthe women’s movement, the Equal Pay Act did nothing to quieten demands 
for law reform. The 1970s were marked by tremendous legislative activity 
concerning women’s rights, both in the public and in the private sphere. 
Wider anti-discrimination legislation was introduced by William Hamilton, 
MP, in the House of Commons in 1971 and by Baroness Seear in the House of 
Lords in 1972. The Government responded by setting up a Select Committee. 
Creighton points out that this move not only enabled a very thorough 
investigation to be made of the problem and of possible legal action but ‘had 
the additional merit of buying time for the Government when there was 
clearly a great deal of support for some kind of legislation in both Houses’. 
The delay proved to be most fortunate. The Lords Select Committee, and 
the one set up in the Commons on the reintroduction of Mr Hamilton’s Bill 
later that year, amassed a considerable amount of evidence, not least of the 
experience of the American legislation which had been introduced in the 
mid 1960s. By the time the Sex Discrimination Bill was introduced in March 
1975 it was becoming clear that the existing race relations legislation was 
inadequate and that a more powerful and effective approach was needed. 
As in America ten years earlier, women benefited from the commitment to 
a uniform approach and from measures designed to tackle the politically 
more sensitive racial discrimination. 

By 1975, however, it was also clear that equality of opportunity for 
women was a demand that could not be ignored. The EEC, which the 
United Kingdom had joined in 1972, was preparing two new Directives 
on the subject. The processes of discrimination against women were also 
better understood. The Equal Pay Act was amended to remove the marriage 
exemption; the Employment Protection Act 1975 extended the rights of 
pregnant workers; the Sex Discrimination Act outlawed discrimination 
in employment on the ground of marriage; and social security legislation 
made some changes to wives’ second-class status in the National Insurance 
Scheme (see p. 209). Influenced by evidence of the American law given to 
the Anti-Discrimination Select Committee (1972) and gained personally in 
the United States by the then Home Secretary, the Sex Discrimination Act 
sought to go beyond individual instances of prejudiced behaviour to tackling 
the structural causes of inequality faced by women. 
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In the employment field the Sex Discrimination Act and the Employment 
Protection Act were the first legislative measures to accept women’s equal 
right to jobs and job opportunities, regardless of their sex, married status 
and child-bearing function. The Sex Discrimination Act propounded a strong 
principle: that to treat a woman differently from a man just because she 
was a woman or because she was married was unlawful. The Act provided 
that with respect to hiring, firing, promoting, training and providing non- 
contractual conditions of work employers had to treat men and women who 
had the same qualifications in the same way. Women (and men) who felt that 
they had been treated differently from a similarly qualified member of the 
opposite sex were given the right to challenge an employer at an industrial 
tribunal and to receive compensation. 

The Employment Protection Act marked legislative acceptance of a 
woman’s right to combine motherhood with paid employment. It extended 
to pregnant employees the legal protection against unfair dismissal that 
had been introduced by the Industrial Relations Act 1971 and established a 
scheme for pay and leave with a job-protection guarantee.‘ 

Since 1975 two conflicting trends can be discerned. The first is a growing 
understanding of the ways in which discrimination operates against girls 
before they start work. In the area of education attention is being drawn 
to the important hidden curriculum which transmits lower expectations 
as effectively as did the official curriculum of former years.*® There is also 
some recognition of the fact that without a fundamental reorganization of 
the work at present undertaken by women, providing them with training 
in skills formerly reserved for men will not result in equality. The education 
system has shifted its emphasis towards the supposedly economically 
useful skills required by the new technologies. Indeed, apart from the 
work of the Equal Opportunities Commission, official acknowledgement of 
discrimination against girls has been limited in recent years to the areas of 
mathematics, the sciences and technical subjects.” The likely result, however, 


47 Research now suggests that in the majority of occupations in which women are most 
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will be not the preparation of all children equally for a world of paid and 
unpaid work but the demotion of the arts, languages and domestic skills, 
which already carry a lesser value because they are associated predominantly 
with women and which will be further devalued if they become the province 
of the academically less able. 

Discrimination against women once they have emerged from school and 
have started to work is even better understood. The Sex Discrimination Act 
made it unlawful to deny women the same opportunities as those enjoyed 
by men on the stereotyped assumption that women’s primary function and 
concern is a domestic one. However, there is no compulsion to employ women 
who are suitable and able to do the job but who fail to meet the established, 
‘male’, standards. The Employment Protection Act sought to outlaw the 
dismissal of pregnant women and to give a chance to combine work and 
motherhood to those women who had shown themselves serious about 
their work by their length of service. At work, however, working mothers 
are expected to conform to the same standards as working fathers. Only 
if an individual can prove that a condition or requirement imposed by an 
employer disadvantages women and is unreasonable does the law at present 
provide an opportunity for change. But it is now generally recognized that 
the way in which employment opportunities are structured discriminate 
against women. Equality of opportunity for men and women is increasingly 
perceived to include the opportunity for both sexes to combine paid work 
and domestic commitments. The new programme of legislation currently 
being discussed at the European level (see p. 73) seeks to redefine the model 
of equality on these lines. 

There is no equivalent legislative proposal in the United Kingdom. 
Instead the years since 1975 have been marked by government policy 
which has undermined the rights recognized by that year’s legislation. For 
example, the Employment Act 1980 reduced the protection against unfair 
dismissal (section 8), made the procedures for claiming maternity rights 
more bureaucratic (section 11) and weakened the rights themselves (section 
12 - see pp. 54-55). Public expenditure cuts have fallen disproportionately on 
areas of education traditionally associated with women” and have resulted 
in the withdrawal of facilities which enabled many women to combine 
paid work and family commitments - school meals, nurseries, provision 
for the elderly. At a time of economic recession the concern of government, 
employers and trade unions alike has shifted from the issue of increased 
job opportunities to the question of how to save the jobs of those already in 
work. 

It can be argued that the 1975 legislation has been successful in securing 
formal acceptance of the notion of equality for women generally. But in 
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looking at how the law has worked in practice it is necessary to see how 
effective it has been in tackling the patterns of entrenched inequality which, 
as we have shown, have been built up over a long period and in countering 
the conflicting effects of the present recession. 


2 


Equality at work 


The Sex Discrimination Act widened the legal definition of discrimination 
and should have made it easier to prove instances of unequal treatment than 
was the case under the Equal Pay Act. No longer is equality guaranteed only 
for those women who have overcome Sex discrimination and are actually 
doing the same jobs as men. The new Act seeks to tackle the discrimination 
which prevents women from getting those jobs. Wherever women are 
denied access to jobs, promotion or training or are treated less favourably 
in other ways, it is sufficient to show that they would have been treated 
differently had they been men - that is, that their sex has been a significant 
factor (section 1(1)(a)). Additionally and, as we shall see, more important, 
the Act allows women to challenge the rules that govern the way in which 
employment opportunities are structured. The new concept recognizes that 
a woman can be prevented from having an equal chance to a job or other 
benefit not because of any prejudice on the part of the employer but because 
of the predominating male patterns of work (section 1(1)(b)). For example, 
to include physics or chemistry at O-level as proof of a good standard of 
education for entrance to a non-scientific post might be discriminatory on 
the ground that statistically fewer girls are entered for such examinations 
and acquire those qualifications. 

But since all matters covered by a woman’s contract of employment are 
left to be decided under the modified Equal Pay Act (see p. 41), the new 
Act can be used only by women in precarious positions: those attempting 
to break into new opportunities or those out of work claiming that they 
have been unfairly sacked. In both cases evidence of discrimination is 
harder to find than in cases involving contractual benefits. Moreover, the 
Sex Discrimination Act specifically excludes from its scope instances when a 
woman is offered a job on less pay than would be offered to a man (section 
6(5)). This is potentially the easiest type of discriminatory job offer to prove, 
but a woman has a remedy only if the Equal Pay Act applies (see p. 41). 

Thus the practical limitations of the legislation are obvious. Added to the 
lack of legal aid for tribunal cases, they go a long way towards explaining 
the small number of cases brought each year (see pp. 33, 44). Moreover, 
the limitations imposed by the words of the statutes have exacerbated the 
situation. The Equal Pay Act can be used only where a woman is engaged 
in work broadly similar to that of a man working for the same employer 
(section 1(2)(a)) or where her work has been rated equivalent under a job- 


S. Atkins and B. Hoggett, Women and the Law (London: Institute of Advanced Legal Studies, 
2018), ‘Equality at work’, pp. 29-56. 


30 Women and the law: Women in society 


evaluation scheme already undertaken by the employer (section 1(2)(b))." 
In Macarthys Ltd v. Wendy Smith Ms Smith took over a job from a man but 
at a lower wage.’ She was unable to claim his higher rate under the Equal 
Pay Act because they had never been employed in the same job at the same 
time. Many cases have been brought to establish what is and is not ‘broadly 
similar work’ under the Act.? The guidelines which have been established 
do recognize the danger of artificial differences, particularly those erected 
on sexual stereotypes.* But wherever there is a real difference in job content 
the Act cannot apply. In Maidment and Hardacre Ltd v. Cooper? a man and a 
woman were engaged in exactly the same tasks for 80 per cent of their time 
but on different jobs for the remainder. She was unable to claim the rate of 
pay he earned for the 80 per cent of her work that was the same as his. The 
Equal Pay Act provides an all-or-nothing remedy. 

Even when a woman surmounts this first hurdle and proves that she 
is doing work equal to that of a man under the Act, her claim may well 
founder on the personal differences between them (section 1(3)).° Such 
differences may include age, length of service, skill, capacity, experience, 
qualifications or productivity. Over the years industrial tribunals and courts 
have become more aware of the discrimination underlying many of the 
reasons which appear at face value to be totally unconnected with sexual 
differences. The long debate about the link between protective legislation 
and sex discrimination (see p. 19) made tribunal members drawn from 
both sides of industry aware of the double discrimination implicit in paying 
higher rates of pay for night work as well as night-shift bonuses.’ The Court 
of Appeal has similarly rejected market-value arguments (‘He would not 
have come for less’), and stereotyped assumptions about strength.’ A Sex 
Discrimination Act case pointed out the potential indirect discrimination 
implicit in the criterion of length of service. This has led to more scrutiny 
of this justification of unequal pay and the linked practice of ‘red circling’ 
(relocating usually older men in less demanding jobs on their old salaries).'! 


1 See also O’Brien v. Sim Chem Ltd [1980] 1 WLR 1011. 
2 [1979] 1 WLR 1189. 
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But where an employer can succeed in showing a personal difference 
between the male and female workers, a claim for equal pay must fail. In 
Capper Pass Ltd v. Allen” the Tribunal accepted that the more senior male 
comparator did have more responsibility. However, the presentation of the 
employer’s case demonstrated that women workers were quite deliberately 
restricted to an inferior position and were not allowed the same responsibility. 
Had the Sex Discrimination Act applied to pay, it would have been open to Ms 
Allen to show that she would have been allowed more responsibility had she 
been a man. As the law stands, the Act was of no use to her unless and until 
she applied for one of the more senior positions. 

Recent research into the extent of occupational segregation’? and the 
deliberate evasion tactics used before 1975'* shows that the vast majority of 
women workers will not be able to use the existing law to tackle inequalities 
in their terms and conditions of work, for the following reasons. First, 
cases have been won which appeared to settle the questions of principle 
(for example, that paying part-timers a lower rate than full timers simply 
because they are part-time is discrimination).'° But the effect of each case 
is limited to the particular claimant and a maximum of two years’ back 
pay as damages under the Equal Pay Act 1970. An obdurate employer can 
choose to fight each case on the individual characteristics of each worker. 
Electrolux Ltd v. Hutchinson*® was one of 123 cases brought against the same 
employer, all by women doing the same work as Mrs Hutchinson. If the 
indirect discrimination provisions of the Sex Discrimination Act applied to 
pay, just one case could be brought to force the employer to restructure the 
distribution of work and remuneration in a non-discriminatory way (see p. 
35). 

The Electrolux cases demonstrate a number of other points that will be 
examined in the rest of this chapter. The women who brought equal pay 
cases did so without the financial support of their union and in the face 
of union opposition. They are not unique. Some cases have been brought 
against unions themselves or have joined unions as respondents with the 
employers,” and research shows that collusion between employers and 
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unions, usually at a local level, is not unusual.'® Second, the sheer number 
of cases at Electrolux (an additional 105 were in the pipeline) focused 
attention on the wage structure generally rather than on the characteristics 
of the individuals concerned. As we shall see (p. 69), the more a case can 
be presented as a matter of collective concern, whether under the Equal Pay 
Act or under the Sex Discrimination Act, the more likely it is to succeed. 
Finally, the case demonstrates the importance of having on tribunals 
representatives of industry unused to settling matters of dispute at an 
individual level through the courts. From the start the tribunals have shown 
themselves to be concerned about the need for clear guidelines within which 
industry can work (though this may not necessarily benefit women workers 
- see p. 33). The Equal Pay Act explicitly precludes the determination of 
cases solely on job content. It also fails to insist on job evaluation, which is 
a very effective way of raising women’s pay.” As a result, the tribunals have 
manipulated matters of procedure in an attempt to minimize the importance 
of individualities.”” The conflict between this pragmatic approach and the 
more traditional notions of justice operating in the higher courts forms a 
central part of our analysis in this chapter. 


The right of individual action before a tribunal 


The Sex Discrimination Act marked a new phase in anti-discrimination 
legislation in this country. Rather than having to pursue a complaint of 
discrimination through a conciliatory body, as under the Race Relations 
Act 1968,” an individual can now take her complaint direct to a court or 
an industrial tribunal. The latter were chosen for equal pay cases in 1970 
because they provided a ‘means of redress which is speedy, informal and 
accessible’ and because ‘the tribunals are experienced in dealing with 
employment matters, they include representatives of workers and they sit 
at various centres scattered throughout the country.” It appeared logical to 
extend their use in employment matters under the Sex Discrimination Act. 
However, what the Government failed to realize was, first, that accessibility 
and speed are not enough; that a woman worker bringing a case against her 
employer without legal aid and often without union support (either because 
of the lower unionization of female workers or because of union hostility) 
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is in a very vulnerable position. Second, if the legal forum is made up of 
representatives of employers and unions whose interests and practices often 
perpetuate discrimination against women, the informality of the tribunals 
and the experience of its members may work to deny the very remedy that 
the law seeks to ensure. Third, the Act requires ACAS, the conciliation service 
for all industrial complaints, to intervene when requested to by either side 
or when ACAS considers there is a ‘reasonable prospect of success’ (section 
64). Thus the conciliation stage is also undertaken by officers steeped 
in industrial relations, with a ‘duty to try to promote the settlement of a 
complaint without its being determined by a tribunal,” rather than by 
the Equal Opportunities Commission (EOC), which has a duty ‘to promote 
equality of opportunity between men and women generally’ (section 53(1) 
(b) SDA). One of the functions of ACAS is to act as a sifting mechanism to 
ensure the speedy dispensation of justice claimed for the tribunals. Statistics 
show that since 1976 between 50 and 70 per cent of equal pay and sex 
discrimination cases have not reached a tribunal due to the intervention of 
ACAS.** This does not mean that complainants are necessarily turned away 
without any satisfaction. Indeed, statistically, complainants seem to stand a 
better chance of receiving monetary compensation at the conciliation stage 
than if they pursue their claim before a tribunal. (The Commission for Racial 
Equality (CRE) is conducting research into the operation and effects of ACAS 
on discrimination cases. It may be possible to assess the role of ACAS in more 
detail when its findings are published.) However, the number of cases which 
are brought under these Acts is extremely small and decreases every year. 
There were only thirty-nine equal pay cases in 1982 (compared with 1,742 
in 1976) and 150 sex discrimination cases (compared with 243 in 1976). 
The withdrawal of the majority of cases limits the familiarization of tribunal 
members with the complex aspects of discrimination. It also precludes 
the use of the potentially more useful remedies of declaration and action 
recommendation, which can be made only by tribunals (section 65, and see 
pp. 35-37, 41). 

It would seem that one reason for the withdrawal of so many 
discrimination cases relates to the difficulties of proving a case under the 
Sex Discrimination Act. Women bringing such cases are disadvantaged by 
the scope of the Act, the rules of procedure and the nature of the complaint. 
The Act covers mostly those occasions where an employer makes a choice: 
appointment, selection for training, promotion or dismissal (section 6). In 
cases of direct discrimination a complainant must prove that she would 
have been treated differently had she been a man (section 1(1)(a)) or single 
(section 3(1)(a)). The strongest evidence is male applicants or male employees 
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who have, in fact, been treated differently, either at the time of the complaint 
or at some time in the past. However, even then the employee must show 
that her sex has been the deciding factor. Since any decision is likely to 
involve a variety of considerations, and since discrimination is unlikely 
to be openly stated,” the employer will probably be able to adduce other 
plausible reasons why the complainant has not been chosen. An individual 
employee is greatly disadvantaged by her inaccessibility to all the relevant 
material.”° This is also true of complainants of unequal treatment in relation 
to non-contractual benefits, which is the other employment area covered 
by the Act (section 6(2)(a) and (b)). Since they are not contractual, it may 
be hard to prove their exact terms or their scope of operation. Research 
has found that many women employees are totally in the dark about the 
terms and conditions of employment of their colleagues.?” Without concrete 
evidence to show that sex or marital status has been the cause of differential 
treatment, the case may become simply a question of whom the tribunal 
believes, the employee or the employer. 

A woman may find it extraordinarily difficult to prove her case. The courts 
have not imposed upon employers a duty to make all necessary evidence 
available to a complainant. Indeed, they do not seem to have appreciated the 
gross inequalities between the parties in this respect. By failing to redress 
the imbalance they have appeared to give more weight to the interests of 
employers than to the tackling of discrimination. The Court of Appeal in 
SRC v. Nasse [1979] Q.B. 144 held that ‘industrial tribunals should not order 
or permit the disclosure of reports or references that have been given and 
received in confidence except in the very rare cases where after inspection of 
aparticular document the chairman decides that itis essential in the interests 
of justice that the confidences should be over-ridden.”® Yet, as Anthony 
Lester, QC, pointed out in argument before the House of Lords in that case, 
comparison is essential in proving less favourable treatment on grounds of 
sex and race.” Without evidence of the relative characteristics of others who 
have applied for a job or promotion or who have been dismissed, it may be 
very difficult, if not impossible, to prove discrimination. The House of Lords 
decided that where a request for evidence was resisted by an employer, the 
chairperson of an industrial tribunal should check the documents at the 
start of the case. While this appears at first sight to be a fair solution, it is 
open to criticism. First, the test to be applied is not whether the documents 
are necessary for a fair hearing but whether they are necessary for a speedy 
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determination of the case (the normal civil law test). Second, the decision 
will be taken before the complainant outlines her case. Bias stemming from 
the influence of traditional concepts may be unchecked or uncheckable. The 
House of Lords suggested that tribunals should check the required material 
and that where they allow its production, arrangements should be made for 
names, etc., to be covered up. But the House of Lords could have required 
employers automatically to present all material relevant in such a way as to 
overcome difficulties of confidentiality. Research points to the likely effect 
that such a ruling would have had on management: ‘many of the voluntary 
initiatives in the United States undoubtedly took place because of fears of 
legal intervention ...Some employers told us that they had expected initially 
to have to do more than they did’*° 

The difficulty of obtaining evidence partly explains the high proportion 
of discrimination cases which concern dismissal - nearly 50 per cent in 
1982.*' Unlike other selection procedures, when the important information 
on other candidates is often contained only in confidential documents, or 
the distribution of non-contractual benefits, most employees will know 
the relevant facts about their colleagues. The process of dismissal and the 
reasoning behind it will usually also be more public. The same may be true 
of discrimination cases involving ‘access to training’ and ‘access to other 
benefits, facilities and services’ under section 6. But it is not as easy for an 
individual to bring a case while she is still working for her employer. Also 
the loss of a job is more tangible, and courts have found damages easier to 
quantify than the loss of other opportunities or access to non-contractual 
benefits. 

Cases involving indirect discrimination avoid many of these difficulties. 
For a start, the complaint does not focus on the employer’s behaviour in 
relation to one individual. Section 1(1)(b) defines indirect discrimination 
as a requirement or condition which applies equally to a man but is such 
that the proportion of women who can comply with it is considerably 
smaller than the proportion of men who can do so. In order to bring a 
case a woman must actually be disadvantaged by the practice. So long as 
she can show that it does have a disproportionate impact against women 
and that she has suffered herself, she will win her case unless the employer 
can justify the practice on non-discriminatory grounds. Cases of indirect 
discrimination do not depend upon proving that the employer’s intention 
was to discriminate. The focus of attention is not the attitudes and 
behaviour of the individuals concerned; rather, cases concern the structures 
that determine opportunities - for example, appointment procedures or 
redundancy schemes and the reasons behind them. The case is conducted at 
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one remove from personalities. Indeed, it is not necessary to show that the 
employer is aware of discrimination. Indirect discrimination was included 
in the Act because it was recognized that certain practices may have been 
adopted in the past, when fewer women worked in a particular industry or 
there was no expectation that women would apply for particular positions, 
that now acted as barriers to women wanting to participate fully in paid 
employment.?? Sometimes employers are aware that the continuation of 
past practices restricts the opportunities of present female employees. In 
Steel v. UPOW*? Mrs Steel complained that despite her longer employment, 
past rules associated with seniority rating making postwomen ineligible 
for priority for good ‘walks’ still operated to discriminate against her. Mr 
Justice Phillips said, ‘It is probably fair to suppose that the reason the union 
shared the Post Office’s view on equality but not yet is not unconnected 
with the fact that so many of its members are men who would suffer a loss 
in seniority if women were to gain.’ If there is evidence to show that the 
employer realized that women were being treated less favourably, damages 
will be awarded unless the employer can prove that there was no intention 
to discriminate (section 66(3)). However, indirect discrimination cases are 
brought primarily not to compensate an individual for a lost opportunity 
but to open up opportunities. Therefore in a successful case a complainant 
would seek a declaration that the employer has discriminated against the 
employee (section 65(a)(a)) and an order recommending that the employer 
change the policy (section 65(1)(c)). 

Cases ofindirect discrimination are not without their problems. Attention 
has been drawn to the difficulties faced by an employee bringing a race or 
sex discrimination case and attempting to obtain ‘statistical information of 
the type which would be required. Unlike the United States where employers 
are required to collect statistics of the racial composition of their workforce 
there is no such requirement in Britain. Without such a requirement, such 
statistics are unlikely to be available’** Even in successful cases there has 
been much argument as to the choice of relevant statistics. Courts and 
tribunals do seem to be aware of the complainant’s weak position, but for 
the most part the courts in particular have shied away from the implications 
of acknowledging an individual’s difficulties in this respect. They have decried 
the American type of discrimination case, in which full statistical information 
is used to prove inequalities and differential treatment,” but they have not 
discussed the fact that most American employers are required by law to 
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prepare statistics for discrimination cases (p. 63) or that all American cases 
are processed through the Equal Employment Opportunity Commission 
and most are brought to court with its expert assistance. Instead they have 
stressed the informality of tribunal proceedings. This loses sight of the fact 
that the concept of indirect discrimination challenges conventional industrial 
relations thinking, which predominates at that level. In the case of Clarke v. Eley 
(IMI) Kynoch Ltd*° evidence that all part-time workers at the factory were 
women and that 80 per cent of part-time workers nationally were women 
was Vital to the decision that to choose part-timers first for redundancy was 
‘grossly discriminatory. The fact that the Employment Appeal Tribunal 
(EAT) did not refer to similarly precise figures on the relative lengths of 
service of men and women seems significant in the light of the decision that 
‘last in, first out’ had only a ‘limited discriminatory effect’. While recognizing 
that ‘by reason of child-bearing and other domestic commitments, fewer 
women than men might have long service and therefore the criterion “last 
in, first out” might be unlawfully discriminatory’ the EAT said: 


In our view, bearing in mind that Parliament has encouraged 
the making of redundancy agreements between employers 
and unions and that ‘last in, first out’ has for very many years been 
far the most commonly agreed criterion for selection, it would be 
right for an industrial tribunal to hold that the adoption of ‘last 
in, first out’ was a necessary means (viewed in a reasonable and 
common-sense way) of achieving a necessary objective, i.e. an 
agreed criterion for selection. (Emphasis added) 


This lack of awareness by the higher courts of the purpose of indirect 
discrimination has heightened the second problem faced by women seeking 
to use it. Once a complainant has shown that an employer’s practice or 
condition has a disproportionate effect on women generally, and that she 
herself is disadvantaged by it, the employer has then to justify the practice on 
non-discriminatory grounds. The higher courts have lowered the stringent 
standard of proof imposed on employers by the EAT.?” In a race relations 
case the House of Lords rejected the test of ‘necessity’ and implicitly gave 
more weight to traditional business concerns than to society’s interest in 
combating discrimination.*® Indeed, it went so far as to suggest that cost 
could justify the imposition of a rule with which ethnic minorities could not 
comply on religious or conscientious grounds. More recently the Court of 
Appeal has held that an employer will have justified a proven discriminatory 
condition if there are adequate grounds for it.3° Lord Justice Eveleigh 
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defined ‘adequate grounds’ (a definition of ‘justifiable’ which the Court of 
Appeal found in a dictionary) as reasons which ‘would be acceptable to 
right-thinking people as sound and tolerable’? In previous discrimination 
cases the discriminatory attitudes of others (for example, trade unions, 
the rest of the workforce or clients) had not been accepted as justifying 
discrimination,“ but the Court of Appeal in the Ojutiku case unanimously 
decided that the discriminatory attitudes of employers justified the MSC’s 
refusal to sponsor the applicants on an employment training course. Lord 
Justice Eveleigh demonstrated most clearly why ‘right-thinking people’ are 
unlikely to appreciate the concept of indirect discrimination or to recognize 
it in normal business practices: ‘Many people are without the necessary 
qualifications for certain pursuits... Some lack them through their own fault, 
some through misfortune or lack of opportunity, but that is life’ Lustgarten’s 
remarks apply equally to women. ‘An attitude that allowed employers wide 
latitude to do what they think is reasonable is precisely what the legislation 
is trying to challenge: entrenched unthinking practices keep blacks on the 
outside looking in’*? All the evidence suggests that employers are going to 
find it much easier to satisfy the Court of Appeal’s new test. This will make it 
much harder for women to win discrimination cases in future. 

Despite these difficulties, the cases show that the anti-discrimination 
legislation can be used by women to break through and challenge the unions’ 
and management’s almost total control of their chances and conditions of 
employment, particularly where a large number of women bring cases or 
where one case has broad implications. In some instances women have 
acted after the completion of union negotiations to their detriment;* 
in others a case has interrupted negotiations which subsequently have 
been superseded or redirected by a determination of the legal position.” 
Elsewhere a union has been drawn in at the end of the case to negotiate a 
satisfactory pay settlement or conditions of employment.“ In such instances 
recourse to a tribunal has proved a powerful way of making a union act in 
women’s interests. 

The use of legal action in this way is quite different from that envisaged 
when the Sex Discrimination Act was passed. It cuts across the ethos of 
industrial tribunals, which equates the interests of unions and workers. It 
is also totally alien to the civil law traditions of the higher courts. The rest of 
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this chapter looks at how the attempts of the legal system to assimilate the 
new law have affected its development and its usefulness to women in their 
working lives. 


The right of individual action in the appeal courts 


The higher courts appear to have been unaware of the importance of legal 
action taken by women as a means of exercising control over their own 
working lives when discriminated against through traditional practices or 
by both sides of industry. Instead of taking the lead in developing a clear and 
distinct jurisprudence which would aid such attempts, the Court of Appeal 
has decried what the EAT has tried to do in that direction. The statement 
of Lord Justice Lawton that ‘the Courts should I think lean in favour of a 
simplicity of meaning which will safeguard informality in procedure’ loses 
sight of the fact that the informality of the tribunal system was designed for 
the employee’s benefit. It serves as a counter-weight to the lack of legal aid 
in situations where an employer will almost certainly be legally represented, 
increasing the inequality of parties in the presentation of the case. 

The reversal of the EAT on matters of interpretation and procedure 
appears to have stemmed largely from a different way of looking at cases. 
Although some judges have shown themselves to be out of sympathy with 
the legislation,“ these courts seem to have been influenced not by personal 
prejudice but by their perception of cases as matters of individual justice. 
While the tribunals use their experience of industrial life to attempt to 
understand the evidence and interpret the issues in a way that is consistent 
with the purpose of the legislation, the higher courts have similarly tried to 
make sense of the cases in their terms and according to their conceptual 
framework. For example, in overturning the heavy burden of proof that 
the EAT had imposed on employers in equal pay cases Lord Denning, in the 
Court of Appeal, said: 


We have been shown a series of judgments of the EAT where 
many phrases have been used which come near to the 
burden of proof to prove a serious crime: ‘It must be clear 
and convincing’, ‘not fanciful’ and such like... As we said long 
ago, the burden of proof required depends on the nature and 
gravity of the subject matter. It depends on whether it is a 
grave offence or a minor one.‘ 
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The Court of Appeal went on to uphold the normal burden of proof in civil 
cases. The result is that where an employee has made a good case for equal 
pay or for discrimination the employer will succeed if he can show that it is 
more likely than not that between the two workers there is a difference other 
than their sex or some other reason for treating women differently from 
men. As has been suggested, unfamiliarity with the hidden discrimination 
implicit in otherwise well accepted business practices means that benefit 
of the doubt has been given very readily to employers in some cases. As 
the courts have become more familiar with how discrimination works in 
employment they have realized their mistakes.” 

The accommodation of discrimination cases within a traditional civil law 
setting has not been without its difficulties. The statutes are so drafted that 
they make it impossible to fit discrimination into any previously defined legal 
category. Many aspects of discrimination are akin to aspects of crime. In SRC v. 
Nasse Anthony Lester pointed out that ‘Parliament regarded discrimination 
as a social evil.” The criminal law is the usual manner for outlawing such 
‘social evils’ Discrimination can be defined as prejudice in action, and while 
it is not the rightful role of the law to govern people’s thoughts, it should act 
to prevent the application of such thoughts in ways which inflict social harm. 
The first anti-discrimination statute, the Race Relations Act 1965, started its 
parliamentary life as a criminal Bill and was changed only at the committee 
stage.*! The links between discrimination and crime remain strong - for 
example, in the idea of punishment by way of damages for intentional 
conduct and the perceived slur cast on the employer found ‘guilty’ of 
discrimination.®? Although the courts have soundly declared discrimination 
to be a tort (a civil wrong incurring only financial penalties and untainted by 
notions of criminality), they have found it difficult to decide on which type of 
civil wrong and whether the remedies provided by the legislation are most 
akin to contract, negligence or defamation. 

There has been little difficulty with the Equal Pay Act, which is posited 
on contract law. It follows well established twentieth-century industrial 
and commercial notions of modification of contract and has a prescribed 
period of back pay. The tribunals have been able to assess compensation 
quite easily. More problems have occurred in relation to discrimination 
under the Sex Discrimination Act. Although tribunals have been urged 
to interpret the Equal Pay Act and the Sex Discrimination Act as a single 
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code,” it is obviously difficult to apply contractual notions to situations 
where discrimination prevents a contract of employment from being made. 
Indeed, the Sex Discrimination Act (section 6(5) and (6) and section 8(3)) 
has detailed provision in relation to contractual matters, placing all such 
monetary matters within the Equal Pay Act. So where a woman is offered a 
job on a salary lower than would have been offered if she had been a man, 
an action under Sex Discrimination Act can be brought only if the equal pay 
rules apply.” 

Since the form of the Sex Discrimination Act precludes contract, the 
choice of ‘conceptual home’ lies between negligence and defamation. The 
emphasis within the statute on intention militates against the former. In any 
event, as the above quotation from Lord Denning shows, the courts have 
shown little inclination to take such a strong line. The use of negligence 
would impose a general duty to take care that one’s actions (and possibly 
omissions) did not have the effect of disadvantaging a substantially higher 
proportion of women than men wherever it was reasonable to expect 
alternatives to be considered. Had this view of discrimination been fully 
worked out and damages been awardable in cases of indirect discrimination, 
as in other types of negligence, one loophole of the legislation would have 
been closed. The most powerful remedy of a tribunal in a case of indirect 
discrimination is an action recommendation (section 65(1)(c)) for a change 
in the practice concerned. However, under the Act a tribunal has no power 
to make such a recommendation mandatory. This follows the tradition of 
the civil law that, except in very rare cases, a court may order someone to 
refrain from detrimental behaviour but should not order him to take positive 
steps, such as re-employment, to the advantage of a complainant. The only 
sanction against an employer who fails to take notice of a recommendation 
is damages, which can be awarded only if damages could have been awarded 
originally (section 65(3)). Thus in the majority of cases where an employer 
can prove that his discriminatory practice was unintentional, no complaint 
to a tribunal by an individual employee can ensure that a change will be 
made. Only if the Equal Opportunities Commission can be persuaded, and 
is able to go to court for an injunction, can the practice be stopped (section 
71). The Court of Appeal has shown great reluctance to use injunctions to 
prevent recurring discrimination, partly because of the criminal sanctions 
for breach of injunctions.” However, even if the EOC were to succeed, the 
injunction would be in terms only of stopping the behaviour. Any alternative 
practice would have to be negotiated through trade unions if the workforce 
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were unionized. Otherwise it seems that a recalcitrant employer can 
substitute an alternative and equally discriminatory practice without any 
check other than another case brought by an employee or the EOC under its 
persistent discrimination powers. It is to be regretted that the courts have 
not interpreted the law more along the lines of negligence. In negligence 
the primary focus is on detrimental behaviour judged by social standards. 
Concentration on intentional conduct has focused on the individuals 
concerned, without reference to social standards. Indeed, concentration 
on the merits of individuals has led the judges to fail to appreciate the 
social importance of the law that they are applying. Cases such as Peake v. 
Automotive Products®® and National Vulcan Engineering v. Wade” have left 
the impression that discrimination is a minor matter between individuals, to 
which little serious attention needs be given. That perception facilitates the 
assessment of women who bring discrimination cases as trouble-makers, 
abnormal women dominated by a cause, as suggested by Judge Ranking in 
the case brought against El Vino’s by Anna Coote and Tess Gill.5° Although 
perhaps most visible in that case, this perception of women complainants 
does appear to be a significant factor in the determination of damages in sex 
discrimination cases. In Hurley v. Mustoe No. 2°’ a tribunal had set damages at 
50p on the grounds that the complainant did not deserve any more; not only 
did the tribunal consider that her past experience as a late-night waitress 
made her immune to the hurtful effects of sex discrimination, but it also 
punished her for joining a protest outside her ex-employer’s restaurant. The 
EAT increased the award and held that such considerations were irrelevant. 
In Gubala v. Crompton Parkinson® the tribunal reduced the damages to be 
awarded to a woman who had been unfairly selected for redundancy on 
discriminatory grounds because it had the opportunity of declaring her to 
be of good character. This case is particularly significant because damages 
were explicitly said to be assessed according to defamation principles. 

The parallel between discrimination and defamation was drawn in the 
parliamentary debates and has a logical consistency. Defamation is the tort 
most closely linked with individual circumstances and willed behaviour, and 
it accommodates the punitive notions implicit in the use of intention in the 
Sex Discrimination Act. However, the use of defamation by analogy has had 
adverse consequences in the hands of both tribunals and the appeal courts. 
The reduction of damages because the court could declare the plaintiff to be 
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of good character had been disapproved of by the House of Lords in 1962.” 
In any event, the tribunal in the Gubala case applied that law in a way that 
was significantly different from the way it had been used in the originating 
case. The reason for reducing the damages which might otherwise have been 
awarded was not that the character of the person defamed could be upheld 
but that the words of the judge against the person making the defamatory 
statement would puncture his reputation as an international businessman, 
giving associates notice that he was not a man of honour. It affected his 
pocket directly.® Far from fulfilling this punitive role, the tribunal’s words in 
Gubala appear to have been used to rebut the presumption that Ms Gubala 
was in any way to blame, incorporating perhaps, in the discrimination aspect 
of the case, the notion that she was a ‘normal’ woman, a true victim, not a 
trouble-maker or extreme ‘women’s libber’. 

This devaluation of the harm of discrimination has been aided by the 
appellate forum’s willingness to intervene to reduce damages. This practice 
is disapproved of in proper defamation cases, in which the assumption 
is that the judge and jury, having seen and heard the parties to the case, 
are most able to assess such aspects as honesty, which may not be readily 
apparent on paper.* The courts and tribunals have taken the view that, 
as in other branches of law, appeal courts in discrimination cases should 
intervene only where the law applied by the lower tribunal was wrong or 
where no reasonable tribunal could have come to that decision on the true 
facts.®° But the Court of Appeal in Skyrail Oceanic Ltd v. Coleman® said that 
appeal courts could interfere with damages set by tribunals ‘if for any other 
reason they have made a wholly erroneous estimate of the damage suffered’. 
‘Any other reason’ appears to include the personal ‘gut reaction’ of the 
judges themselves. In that case Mrs Coleman’s employer had written to her: 
‘Regretfully I have come to the conclusion that it would not be fair to your 
husband in his position to keep you employed in a similar capacity. (This 
is reminiscent of the attitude of the Inland Revenue, which used to address 
replies to letters from married women to their husbands. The Chancellor 
of the Exchequer (the husband of the erstwhile deputy chairman of the 
Equal Opportunities Commission) was so overwhelmed by the reaction of 
thousands of women who complained of the offensiveness of such conduct 
that even though nothing has been done yet to change the substance of tax 
law, the practice was altered immediately). The tribunal in the Coleman 
case thought that the unfairness of such discrimination was compounded 
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by facts which made it appear that Mrs Coleman was being dismissed 
because she had leaked information. The Court of Appeal, however, made 
a very academic distinction between injury that was a direct consequence 
of discrimination and the more defamatory type of injury which, as Lord 
Justice Lawton said, was ‘not properly attributable to an unlawful act of 
sex discrimination’. Lord Justice Shaw felt that Mrs Coleman’s complaint 
was ‘trivial and banal even when topped up with much legalistic froth’ and 
that ‘when she had dried her tears she would have had to look for new 
employment and to count herself lucky to find it’; he said, ‘I would have 
substituted one thousand pence for the one thousand pounds the Tribunal 
saw fit to award. Lord Justice Lawton did recognize that the employer's 
behaviour had been discriminatory. Even so the court reduced the damages 
further from the £250 awarded by the EAT to £100. These eminent men, 
accustomed to great respect, obviously found it difficult to understand 
the outrage of not being treated as a person in one’s own right, still less to 
quantify that outrage in monetary terms. This lack of shared experience 
will be of paramount importance as long as the courts take the attitude that 
appeal courts can interfere with tribunal awards. Tribunal members, like 
juries, are more likely than judges to understand the harm of discrimination. 

Statistics on levels of compensation awarded in all cases of sex 
discrimination (not necessarily just injury to feelings) show that in 1982 150 
cases were brought, of which forty-two reached a conciliated settlement, 
fifty-two were withdrawn, thirty-two were dismissed by tribunals and 
twenty-four were successful (of these awards of damages were made in 
seventeen cases). In three cases the award was under £49. Three cases were 
under £150; three were between £150 and £300; one was between £300 
and £500; two were between £500 and £750; and five were over £1,000. 
Of the thirty-nine cases settled with the help of ACAS, twenty-four involved 
sums under £300 and all but three were under £1,000. Since nearly half 
of the original complaints involved a dismissal and since reported cases 
show that it is easier to prove discrimination in dismissal cases, it is fair to 
assume that those levels of damages included some compensation for loss 
of earnings, although no breakdown is given in the official statistics. The 
statistics show that action recommendations were made in seven cases.‘ 
The figures for 1982 are slightly higher but not much out of line with those 
of previous years or with cases of racial discrimination. Statistics in relation 
to equal pay cases show that for 1980 over half the applicants were earning 
basic weekly wages of under £60 and that all but four of the ninety-one 
applicants (including two men) earned less than £90 per week. For the same 
year the New Earnings Survey shows the average basic weekly wage for men 
over 21 was £124.5; for women over 18 it was £78.8.% Since only a fifth of 
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discrimination claimants each year are in professional or managerial types of 
occupation, it is also fair to assume that women bringing sex discrimination 
cases share the low pay of those bringing equal pay cases. 

In such circumstances, and taking into account the general devaluation 
of jobs undertaken by women and ethnic minorities, the tradition 
enshrined in the English law, that money can effectively compensate for 
all harm, must be challenged. The tribunals and courts have shown great 
reluctance to estimate loss of opportunity in cases of discrimination in 
appointment and promotion, on the ground that one cannot be sure that if 
the discrimination had not operated, the complainant would have got the 
job anyway.”° Special damages are more or less restricted to loss of earnings 
or other circumstances when a sum can be fixed by reference to past known 
quantities. Such amounts are inevitably going to be low. In most cases injury 
to feelings will be the only head on which damages will be assessed. So long 
as injury to feelings is judged by the damage to reputation of women assessed 
in terms of the money that their position at work can justify, it is clear that 
the levels of compensation are going to remain low. Since it seems unlikely 
that a change will be made in the law to allow tribunals to force an employer 
to hire, promote or retain a woman against whom he has discriminated, the 
English legal system should look to the USA to see how the award of damages 
can be changed to encourage the voluntary adoption of non-discriminatory 
employment practices. This will involve changing perceptions of injury in 
discrimination cases and adjusting the focus of attention from the person 
discriminated against to the person discriminating. 

One tribunal has made such an attempt. In Prestcold Ltd v. Irvine™ the 
tribunal was satisfied that only discrimination had prevented Ms Irvine from 
getting promotion. It made an action recommendation that her employers 
pay her the higher rate of pay until she got the promotion which she was due. 
The Court of Appeal firmly quashed this attempt to introduce the so-called 
‘front pay’, which is a staple remedy of the American courts, on the ground 
that matters of pay belonged to the Equal Pay Act, not the Sex Discrimination 
Act. This case demonstrates how far the segregation of equal pay and equal 
opportunities under separate Acts has hindered judicial understanding of 
the dynamics of sex discrimination. This lack of understanding has not only 
prevented the effective enforcement of the law in individual cases but has 
also undermined the use of those strategic powers which were specifically 
aimed at dealing with the collective nature of discrimination. 
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The limits of strategic intervention 


Employers, aided by the fact that such cases are heard by the courts, 
not by tribunals, have succeeded in thwarting the efforts of the Central 
Arbitration Committee under the Equal Pay Act and the EOC under the Sex 
Discrimination Act. Although the courts recognize that it may not always be 
advisable to take the word of an employer at face value, they have limited 
the intervention of the strategic bodies in the interests of ‘natural justice’. 
In R. v. Central Arbitration Committee ex parte Hy-Mac Ltd” the High Court 
said that the Central Arbitration Committee could not assist in negotiations 
between union and management on the implementation of a scheme to 
meet the requirements of the Equal Pay Act but were limited to amending 
blatantly discriminatory collective agreements which stipulated rates for men 
and rates for women. (It is doubtful if any of those survived 1975, all having 
been altered to appear sex-neutral and the jobs segregated by sex instead.) 

Similarly, the House of Lords has prevented the administrative bodies, 
under the Sex Discrimination and Race Relations Acts, from mounting 
formal investigations into the general workings of organizations, limiting 
their scope to acts of discrimination that they suspect to be taking place 
and suspicions that they can objectively support.’? The Court of Appeal 
has shown an open dislike of these bodies, calling the machinery of formal 
investigations an ‘engine of oppression’”* and not trusting them to deal fairly 
in a quasi-judicial capacity. In CRE v. Amari Plastics Ltd” the Court of Appeal 
held that an employer had the right to appeal to an industrial tribunal 
against the findings of the CRE after a lengthy and painstaking formal 
investigation and was not limited to appealing against the requirements of 
the non-discrimination notice. The purpose of the legislation was to allow 
the CRE and EOC to go into workplaces to discover the reality of patterns of 
discrimination which would not be picked up in individual action or through 
the artificial and limited arena ofa tribunal. Yet the Court of Appeal’s decision 
means that a tribunal will have the final say as to whether discrimination 
has taken place. Even though the employer investigated could challenge the 
actions of the EOC or CRE through an application for judicial review, and 
thus (one might think) the interests of justice could be satisfied, the court 
held that the inquisitorial nature of the administrative proceedings required 
that 


72 [1979] IRLR 46. 


73 R.v. CRE ex parte Hillingdon LBC [ 1982] AC 779; see also CRE v. Genture Restaurants Ltd and 
Edwards [1981] IDS Brief 211, p. 14. 


74 Lord Justice Oliver, Mandla v. Lee [1983] QB 1, at p. 18. 
75 [1982] QB 1194. 


Equality at work 47 


in fairness to the company and in justice to them, on appeal 
the company should also be able to challenge the findings 
of the fact which the Commission have already made; and to 
challenge them before the industrial tribunal which is the first 
impartial judicial tribunal to hear it.”° 


As Sir Sebag Shaw succinctly putit in the course ofthe argument 
the Commission effectively submits that the appeal is against 
sentence and not conviction. If this is right, it very seriously 
limits the value of an appeal; which is of great importance to 
the employer because it is only by a successful appeal that he 
can remove the slur cast on him by the non-discrimination 
notice.” 


Evidence given in that case and to the Home Affairs Committee on the 
CRE, 1981, shows the extent of distrust and antagonism felt by some targets 
of formal investigations. These are exacerbated by lengthy delays, which 
of course judicial rehearings do nothing to solve. However, as the House of 
Lords in Mandla v. Lee pointed out,” there is a danger of judicial assumption 
of unfair practice on the part of these administrative bodies that a close 
examination of the facts of the case does not bear out. 

Comparison with the fate ofthe American Equal Employment Opportunity 
Commission suggests that judicial distrust of the British Commissions arises 
because of their inquisitorial role and also because their appreciation of 
the nature of discrimination is ahead of that of many of the judges.’ It is 
tempting from North American experience to believe that had the judges been 
given the responsibility for tackling discrimination in England, the barriers 
based on the concepts of individualism would have been avoided. But, of 
course, the comparison is not that easy. The stronger enforcement of the 
law by the courts in the USA cannot be taken out of the context of a society 
and a Supreme Court more aware of, and more committed to, civil rights. 
Government departments in America have strong administrative powers in 
relation to discrimination.®° In England the government has delegated action 
against discrimination to quangos. The very department which sponsors 
and finances them has challenged the CRE’s powers in the courts, not on the 
ground that the behaviour of Home Office officials was not discriminatory 
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but on the ground that an investigation into that behaviour was technically 
outside the CRE’s powers under the Race Relations Act 1976.8 

Moreover, the judiciary has had an opportunity to determine policy 
in the way the American courts have done. European law prohibiting sex 
discrimination in all aspects of employment is very widely drafted. Unlike 
the detailed wording of English statutes, European law states the general 
principle and leaves judges to work out the detailed application in each 
case. It is law which is the exclusive province of the courts and tribunals. On 
Peck’s analysis” one might expect the judiciary to have used it to override 
the problems in the national legislation we have outlined. A brief overview of 
the application of European law by the English courts indicates that this is so 
only for the tribunals which are already more attuned than the higher courts 
to the purpose of the anti-discrimination legislation. 


European law 


Article 119 of the Treaty of Rome stipulates that employers must pay ‘equal 
pay for equal work’. Unlike the Equal Pay Act, Article 119 offers no precise 
definition of equal pay and contains no exclusions similar to those related 
to death and retirement to be found in Section 6 of that Act. Stemming 
from the Article are two directives. One takes the definition of equal work 
further by including equal pay for work of equal value (Directive 75/117). 
The other tackles equal opportunity and treatment at work, the same field 
as that covered by the Sex Discrimination Act (Directive 76/207). British 
courts have assumed, and the European Court has now confirmed, that 
Article 119 is directly enforceable through the courts and tribunals.® So far 
the European Court has refused to say that the directives go any further than 
requiring the member states to change their laws in accordance with the 
directives. The Court has been able to decide all four successful cases on 
Article 119 and has avoided the issue of the enforceability of the directives 
in the national courts. It has done so by interpreting Article 119 very widely 
to cover matters which had been assumed to be the province of the directive 
only.** The European Commission, whose job it is to monitor compliance 
with directives, has successfully taken action against the United Kingdom 
through the European Court to enforce reforms of the Equal Pay Act and Sex 
Discrimination Act.® 
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In the first few years of the operation of the Equal Pay and Sex 
Discrimination Acts judges referred to the European law as a means of 
bolstering the broad approach they wished to take in a particular case. By 
1979 the Court of Appeal had clearly appreciated the potential of Community 
law. It is noticeable that the cases in that court which have demonstrated 
a wider awareness of strategic discrimination and have authoritatively 
pushed the law forward have made explicit, often detailed, reference to 
American and European cases.® Since 1980 both appeal courts have shown 
an increasing willingness, assisted by financial support of the EOC, to send 
to the European Court for authoritative decision cases that would otherwise 
have failed on the narrow and restrictive wording of the Equal Pay Act. 
The consequences of such referrals have been felt at different levels. In the 
majority of cases the individual complainants have succeeded where they 
would have failed under English law as interpreted in the courts. Ms Smith 
in the Macarthys case? was entitled to the same pay as her predecessor. 
Lloyds Bank were required to change the differential pension contribution 
rules that applied to the detriment of Ms Worringham.*® Mrs Garland was 
entitled to the use of the British Rail travel concessions which applied to 
male employees and their dependants after her retirement in the same way 
as her male colleagues.®? 

But the European cases have had other effects. Their success appears 
to have energized the EOC in a way reminiscent of the positive approach of 
the American courts to the Equal Employment Opportunities Commission. 
Although the European Court has not been able to comment on the 
Commission’s power in the way the American courts have done (investing 
the American Commission with a power in practice which it did not contain 
on paper), its positive policy-orientated approach has left its mark. 

The effect on the courts and tribunals has been inconsistent. Indeed, in 
relation to European law there now appear to be three approaches. The first, 
exhibited by Lord Denning and Mr Justice Phillips, starts from the premise 
that European law overrides English law. Under this approach judges show 
no reluctance to modify statutes to correspond with what they see to be 
the wider scope of the higher law. European law in their hands becomes 
a tool for integrating the 1970 and 1975 Acts. The second approach 
looks to Article 119 as an aid to the construction of the national statute 
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only where an ambiguity exists as to meaning.” But, as we have seen, the 
ambiguities usually arise only when one contrasts the law under the Equal 
Pay Act with that of the Sex Discrimination Act or European law with the 
national legislation. The use of traditional rules of interpretation means that 
this second approach may be as restrictive as the third, which treats the 
European law as a totally separate head of law, to be applied alongside the 
English law in much the same way as a separate statute. Only if a woman 
fails under the Equal Pay Act will the tribunal consider her case under the 
European law. Since those favouring this approach are likely to work to 
the traditional common law concepts of interpretation, which are totally 
unsuited to the broad and undetailed formulation of law used at European 
level, it is also likely that the European law will be used more restrictively in 
such instances. Emphasis will be placed on exact words of European Court 
judgments, used and applied as a House of Lords case might be under the 
common law doctrine of precedent. However, like European legislation, such 
judgments are not drafted with this use in mind; European Court judgments 
are binding only on a particular case, and the words used express indications 
of policy, not precise formulations of law. 

Recent cases suggest that this third approach is now being used more 
than the other two. The EAT, which in the early years used European law 
to further the purpose of the legislation, appears now to have got cold feet. 
In Southampton and South-West Hampshire Health Authority (Teaching) 
v. Marshall.” Ms Marshall’s retirement had been postponed beyond her 
sixtieth birthday by mutual agreement. The Health Authority argued that 
it had not contravened the Sex Discrimination Act by sacking her at the age 
of 62, since all matters connected with retirement were excluded from the 
Act (section 6(4)). The EAT upheld its interpretation of the subsection. It 
also said that although the Sex Discrimination Act contravened the equal 
treatment directive in this respect, it was not prepared to give effect to 
the European law unless either the House of Lords or the European Court 
decided that the directive was directly applicable. The European Court could 
not have avoided making a decision on that point had the EAT referred the 
Marshall case to it. However, it did not. 

Two other retirement linked cases indicate the extent to which the EAT is 
retreating from its previous position. In Barber v. Guardian Royal Exchange 
Assurance Group and Roberts v. Tate & Lyle Food and Distribution Ltd” the EAT 
could have decided that redundancy schemes linked with retirement age 
were covered by the Sex Discrimination Act. Had it used the European law 
either as a guide to interpretation or as the means of resolving an ambiguity, 
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such a conclusion would have been inevitable. Instead it claimed that the 
retirement exception in section 6(4) must be given a wide interpretation. 
Referring to the different retirement ages for men and women, it noted: ‘This 
differential treatment was blatantly discriminatory. However, the effect of 
such discrimination percolated throughout society. Accordingly, unless 
all this was to be swept away the Act had to exclude claims arising out of 
this inherently discriminatory practice’ In other words, although it could 
have made a start at tackling the discrimination which flowed from different 
retirement ages, it was not prepared to do so. We may conclude that the EAT 
was probably only too well aware of the Government’s negotiations on the 
occupational pension directive and parliamentary activity in connection with 
retirement ages. It appears that, unlike their American counterparts, British 
judges do not want to take the initiative in furthering anti-discrimination 
legislation. 


There is no evidence to suggest that there has been a dramatic improvement 
in women’s working lives in the years since the Equal Pay Act and the Sex 
Discrimination Act became law. The gap between women’s and men’s 
earnings is roughly the same as existed then. Indeed, in recent years the slight 
trend towards closing the gap appears to have been reversed. The majority 
of women remain as segregated in a small number of occupations and at the 
bottom end of the market as they did before 1975.” Given the very limited 
application of the Equal Pay Act, it is perhaps not surprising that very few 
women even attempt to use it now. One would have expected the numbers 
of women bringing sex discrimination cases to have increased over the years 
as both they and the legal system became aware of its potential, but to a large 
extent the traditions of both the tribunals and the courts have prevented the 
law from being developed effectively; the few instances in which judges have 
understood discrimination from the woman’s viewpoint demonstrate that a 
lack of empathy has also played its part. 

In Gill v. El Vino Co. Ltd” Mss Gill and Coote complained that they had 
been discriminated against under the Sex Discrimination Act. Women were 
not allowed to be served at the bar at El Vino’s in Fleet Street but had to 
sit at the tables and wait to be served. Judge Ranking held that there was 
no discrimination. The plaintiffs were not frequent visitors but were 
interested in women’s rights. Usual customers did not object; differentiation 
was justified because of congested conditions; and the test was ‘would a 
reasonable person come to the conclusion that lady customers... were in 
reality less favourably treated’ (emphasis added). The Court of Appeal 
reversed the decision on the ground that the lack of choice was less 
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favourable treatment, a judgment which appears to go much further than the 
Court of Appeal had previously been prepared to contemplate.” Lord Justice 
Griffiths may have given the explanation: ‘El Vino’s is no ordinary wine bar; 
it has become a unique institution in Fleet Street. Every day it is thronged 
with journalists, solicitors, barristers, exchanging the gossip of the day. No 
doubt it is the source of many false rumours which have dashed the hopes of 
many an aspirant to a High Court appointment. As Lord Justice Eveleigh said: 
‘It affords a unique atmosphere which is clearly greatly appreciated and is 
in great demand by men and I cannot therefore assume that there is no true 
demand for it by women’ (emphasis added). 

In Turley v. Allders Department Stores Ltd?” Ms Turley was sacked because 
she was pregnant. She was unable to use the law against unfair dismissal” 
because she had not been employed for the requisite period, at that time 
twenty-six weeks. Instead she alleged that she had been discriminated 
against contrary to the Sex Discrimination Act. The majority of the EAT 
decided against her. They said: ‘It is not on the ground of her sex that you 
are treating her less favourably than you would treat a man, but on the 
ground that she is no longer simply a woman but is a woman carrying a 
child’ Since there is no masculine equivalent, there can be no comparison 
and hence no less favourable treatment. A minority judgment is an unusual 
occurrence, and the strength of feeling of the dissentient woman member 
may be judged by that. She strongly rejected the reasoning of the majority 
and pointed out that there are medical conditions which affect only men. She 
also thought that the majority were wrong in precluding a remedy under 
one Act simply because a more limited remedy existed under another. Her 
reasoning was accepted in the case of overlap between the Equal Pay Act 
and Employment Protection (Consolidation) Act in Coyne v. Export Credits 
Guarantee Department.” It is open for a future tribunal to hold that the 
Turley case is limited to instances of dismissal only. But if the reasoning of 
that case is accepted, and there can be no such comparison between men and 
pregnant women, the Sex Discrimination Act cannot cover discrimination 
against pregnant women either in job applications or in promotion. 

Even limited to dismissal, the Turley case results in individual injustice, 
heightened by changes in the law. One year’s continuous employment is 
now required for protection against unfair dismissal instead of the twenty- 
six weeks then operating,’”° and two years for new employees of firms with 
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less than twenty employees.’*' Women’s working patterns for the child- 
bearing years, particularly in non-professional or vocational jobs, suggest 
that many women are outside any legal protection from dismissal because 
they are pregnant. The Turley decision also gives rise to inconsistencies. 
Dismissing a woman because she is pregnant is not discrimination under the 
Sex Discrimination Act. Dismissing her because she has a child, and on one of 
the stereotyped assumptions about women with children, is discrimination 
within the Act.'°? Of course, the dismissal of the pregnant employee may be 
for reasons other than the unreliability or lack of continuous employment 
that tend to be the basic assumptions relating to working mothers. The 
reason may be appearance; an employer may object to a pregnant woman 
representing his business. The tribunal in Schmidt v. Austicks Bookshop'* 
upheld the right of management to control the image of the establishment 
and the appearance of the staff.! The reason may be unsuitability for work 
- which, if assumed, would be discriminatory; if actual and fairly assessed, 
may not. Yet all these reasons share a common theme. They are based ona 
particular way of looking at motherhood and paid employment. Once the 
baby has arrived the law says that unverified assumptions based on this 
stereotyped thinking is discrimination. There seems to be no reason why 
the same should not apply to pregnancy. 

Most women are only too well aware that the presumption of childbirth 
and a presumed discontinuation of paid employment is the cornerstone 
of all the discrimination they face at work. Slowly some tribunals are 
becoming aware of this fact too. In Horsey v. Dyfed CC'® the EAT said that 
the assumption that a woman would follow her husband’s change of 
employment was discrimination when the facts of the case clearly showed 
that throughout their marriage Mr Horsey had always sought a job in the area 
where Mrs Horsey had found promotion. But the hiving off of considerations 
relating explicitly to maternity severely limits the development of a 
change of thought about the position of female workers. The Employment 
Protection (Consolidation) Act 1978 establishes a system of maternity pay 
and maternity leave for women with two years’ service at the time when 
the National Insurance Maternity Allowance is payable (i.e. eleven weeks 
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before the expected date of the birth). It also automatically protects women 
workers of one year’s service from dismissal on the ground that they are 
pregnant. Apart from detailed rules as to return to work at the end of the 
maternity period, which must be strictly adhered to,'”” that Act does not 
offer any protection to a woman who is not given a job, promotion or chance 
of training because of pregnancy or the presumption of a future pregnancy. 

Paradoxically, the tribunals have found little difficulty in interpreting the 
maternity provisions of the Employment Protection Acts in ways that uphold 
working women’s rights. Although the tribunals have introduced notions of 
management rights in deciding whether pregnancy has been the cause of 
dismissal,” the few maternity cases that have been heard are comparatively 
free from the sort of stereotyped thinking apparent in other discrimination 
cases. One reason could be that in maternity cases tribunals are meeting 
the problem head on. Yet certain cases show that tribunal members do hold 
sexist assumptions about pregnancy and maternity. A more convincing 
argument is, first, that the law corresponds to unfair dismissal law and 
patterns of thought with which it is overridingly familiar. Second, the law is 
very specific. Under the 1978 Act as it was passed tribunals are not required 
to do any balancing act. The statute says that dismissal on grounds of 
pregnancy is automatically unfair. Tribunals are not required, asin other cases 
of unfair dismissal, to decide whether the action was reasonable. Teleological 
interpretation is not required. The statute lays down a clear definition of 
rights and a timetable for requisite action to ensure those rights. Third, the 
Act contains a very clear statement of principle - the automatic right not to 
be discriminated against by dismissal on the grounds of pregnancy. When a 
woman’s job becomes unsuitable for her in her pregnant condition the law 
imposes a duty upon the employer to find her suitable alternative work. If 
this is impossible, her rights to maternity pay, to maternity leave and to the 
same contractual position on her return are safeguarded. Even though in 
the last resort the final remedy is aggravated damages, the fact that the Act 
is drafted in terms of positive rights and enforceable duties to take action 
makes it significantly different from the other two statutes. 

The Employment Act 1980 made significant changes to these maternity 
rights which are likely to change the tribunals’ approach. The periods of 
written notice that a woman is to leave work and that she intends to return 
are now three weeks in both cases (section 11). An employer can require 
written confirmation of an intention to return, so long as he waits for 
forty-nine days after the expected or actual confinement (section 11(2)). 
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The employer must make it clear that a woman will lose her maternity 
protection if she fails to reply within fourteen days or as soon as is reasonably 
practicable. 

The Act made other changes in the law ostensibly to help small 
employers, upon whom it was felt, the burden of maternity leave provisions 
fell most heavily, a hypothesis disproved in practice!’ and disapproved of by 
the European Court." A firm with fewer than six employees is exempted 
from offering a woman her original position back if the employer can prove 
that it is not reasonably practicable to do so or to offer suitable alternative 
employment (section 12). Any firm which can prove that it is not reasonably 
practicable to offer back the original position and that the employee has 
unreasonably rejected a suitable alternative will be deemed not to have 
dismissed her unfairly (section 12(2)). We have seen the courts’ notions 
of what is reasonable in relation to an employer’s reasons for not giving a 
woman equal pay (see below). It has been shown that women experience 
a devaluation in their employment status on return to work after leaving to 
have children.'” Their skills are downgraded and they are not expected to 
show the same commitment to work as childless female workers. There 
are indications that tribunals may not appreciate the sex discrimination 
behind the commonly held assumptions about working mothers. It is 
to be remembered that in the Eley Kynoch case (see p. 37) the EAT found 
the dismissal of part-timers intolerable but the dismissal of workers with 
shorter service tolerable. Yet part-time work and interrupted work patterns 
are both a predominant feature of female employment and share a common 
cause, children. 

In recent years some feminists have begun to suggest that it is not 
enough to give women equal opportunities to compete on the same terms 
as men, according to established rules which reflect and promote the 
lifestyles and working patterns customarily enjoyed by men. An alternative 
approach involves equal recognition for the sorts of work that women do 
and accommodation of female working patterns within male-dominated 
occupations.'!? Although the direct discrimination provisions of the Sex 
Discrimination Act can be used only for the benefit of the woman who 
attempts to compete against a man, and thus can show that she has been 
denied some benefit because of her sex, an assertive use of the indirect 
discrimination provisions could change many of those practices which 
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favour men. But there are other ways to open up greater opportunities for 
women. While the wisdom of introducing positive discrimination law as such 
is still hotly debated, the United Kingdom is committed to introducing laws 
which guarantee equal pay for work of equal value. 


3 


Beyond equality of opportunity 


Equal pay for work of equal value 


In 1982 the European Court held that workers in the Community were 
entitled as of right to equal pay for work of equal value.’ The British Equal 
Pay Act 1970 did not conform with European law. Job evaluations under 
that Act were not compulsory, and no individual had the power to make 
an employer undertake one. Directive 75/117 made equal pay for work 
of equal value the primary right under Article 119 of the Treaty of Rome 
enforceable by judicial process. The directive required national law to forbid 
direct and indirect discrimination in assessments of pay. The Equal Pay Act 
allowed women to challenge only direct discrimination in job-evaluation 
schemes in which different values had been used for men and women. 
Indirect discrimination (for example, giving more value to physical effort 
than to dexterity) was unchallengeable. 

The Equal Pay Act has now been amended to allow individuals to claim 
equal pay for work of equal value. Obviously, since itis a broader concept than 
‘like work’ under section 1(4) and includes the job-evaluation provisions 
of section 1(5), it would have been possible to repeal these provisions and 
substitute a new equal value section. This has not been done. Instead equal 
value has been inserted as the third ground on which equal pay may be 
claimed. Moreover, it can be used only if neither of the original grounds is 
relevant. If a woman feels that her job is of value equal to that of a man, 
despite a finding to the contrary in an existing job-evaluation study, she may 
bring an equal value case. However, she will have to show some indirect 
discrimination in that job evaluation (section 2A(2) and (3) Equal Pay Act). 

Under the new provisions a woman claiming equal pay for work of 
equal value will make a complaint to an industrial tribunal, just as with 
any other equal pay case. The tribunal will appoint an independent expert 
to investigate the claim and report back. If the expert reports that the two 
jobs in question are comparable and the tribunal accepts that report, the 
woman’s claim will be upheld. The scheme appears simple, but it is beset 
with many procedural difficulties. 

The first difficulty in an equal value case is that at the start the tribunal 
has to decide whether there are any reasonable grounds for the claim 
(section 2A(1)(a) EPA 70). In all cases before an industrial tribunal either 
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party can request a preliminary hearing to decide if there is a prima facie 
case. If the tribunal decides that the case is very weak or appears spurious, 
it may warn the applicant that if he or she goes ahead, costs may be ordered 
against him or her. The normal rule in tribunal cases is that each party bears 
his or her own costs. The equal value pre-hearing, however, is different from 
this ordinary pre-hearing: it appears to be mandatory, and if the tribunal 
rules that there are no reasonable grounds for the claim, it can stop the case 
at that point. The Government sought to justify the new procedure, which is 
exclusive to equal value cases, on the ground that ‘to allow a hopeless case to 
continue will be expensive and time-consuming for all concerned’? However, 
the way tribunals deal with this problem in other cases is by awarding costs, 
not by preventing a hearing. Moreover, the test is one not of ‘hopelessness’ 
but of ‘reasonableness’. As Baroness Seear pointed out in the House of Lords 
debate on the new law, what is reasonable is what 


in the light of ordinary practice... most people would do... But 
the whole point about equal pay for work of equal value and the 
job-evaluation schemes which will have to be used in order to 
implement it is that in some cases the results will be... quite 
contrary to what in the past has been normal practice. That is 
what it is all about... The whole point about equal value is that 
it will reverse the pecking order at any rate in certain cases and 
will not at first sight seem reasonable to a great many people. 


We have already seen that the experience and philosophy of tribunal 
members has prevented a full awareness of the discrimination implicit in 
traditional labour relations. There is no evidence to suggest that in these 
pre-hearings they will be any more aware of how discrimination works. 
Indeed, all the evidence is to the contrary. In Eaton v. Nuttall? the EAT 
defined a bona fide job-evaluation scheme as one which conformed to 
ACAS guidelines. They disallowed the arguments which showed that these 
could discriminate against women. A challenge to an existing job-evaluation 
scheme on the ground that it is tainted with indirect discrimination is also 
subject to this ‘reasonableness’ pre-hearing (section 2A(2)). The prospect of 
success in such cases seems slim. 

Should the tribunal decide that the claimant has a reasonable case, 
then it appears that the employer could still ask for a warning to be given 
about costs, as in the normal pre-hearing assessment, on the ground that 
the claim is ‘vexatious’ (Regulations 11 and 12 Industrial Tribunals (Rule 
of Procedure) Regulations 1980). This could involve allegations that the 
claimant is bringing her case not in good faith but perhaps for an ulterior 
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motive.‘ It is not clear whether tribunals would tolerate such an attempt. 
But there is a danger that the possibility of enormous costs, raised either 
by the tribunal or by ACAS officers before the case was heard, would be 
sufficient to deter claimants. This is particularly likely when a woman brings 
a case without the support of her trade union. Equal value can be claimed 
only when there is a mixed workforce. Since many male workers will oppose 
the erosion of differentials in pay, it is fair to assume that many women will 
be in just this situation. 

The third procedural difficulty has been attacked as quite contrary to 
natural justice." In equal value claims the tribunal may hear evidence from 
the employer as to the differences between the employees (the ‘material 
difference’ test) before the tribunal decides whether the two jobs are equal. 
Quite obviously, the aim is to prevent a finding of equal value which could 
be pursued by other employees through the tribunal or be used to upset 
established pay structures using the usual negotiating mechanisms. There 
is every reason to believe that this special procedure will be successful in 
preventing equal value cases from going to experts for the comparative 
assessment. 

The test of ‘material difference’ to be applied in equal value cases is much 
wider than that applied in other equal pay cases. The new provisions indicate 
that the employer’s justification for unequal pay need not be restricted to 
personal differences between a man and a woman. The regulations do not 
specify what other justifications would be acceptable. However, Ministers 
introducing the amending legislation in Parliament have stated that 
employers could use market-forces arguments. These would include the 
test already rejected by the Court of Appeal in Clay Cross v. Fletcher (see p. 
30), a recognition of the greater commercial benefit of one job and a higher 
rate for scarce skills. All three are open to criticism. The first was rejected 
by the Court of Appeal because the judges realized that to allow it would 
be to make the Equal Pay Act a ‘dead letter’ The second is allowed under 
European law. But whether one job is of greater commercial value to the 
employer is a matter that the expert must consider in deciding whether two 
jobs are of equal value. It should not be considered in isolation, particularly 
not by a tribunal at a preliminary stage. The Earl of Gowrie, introducing 
the new law in the House of Lords for the Government, gave the following 
example of the third type of justification: ‘Local education authorities who 
need to attract mathematics teachers in shortage areas can offer them a 
lead in pay over other teachers starting their careers. This is to do simply 
with the shortage of maths teachers: it has nothing whatsoever to do with 
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sex discrimination.” It would seem that the Government at least is not of 
the opinion that European law requires such defences to be scrutinized for 
indirect discrimination. Because, as Lord McCarthy pointed out in the same 
debate, ‘such shortages derive from earlier institutional or social barriers to 
the progress of women, their training, their appointment, their recruitment, 
their placement in the labour market. So behind these short-term market 
reasons are longer-term factors which most of us would say were at least 
partly sex-based’® 

The employer has two opportunities to put forward these arguments - 
before and after the case is considered by an expert. The draft procedural 
regulations have been amended to allow cross-examination of the expert. 
This at least guarantees that the decision on equal value is determined 
by judicial process, as required by European law. But the regulations do 
not guarantee the independent expert access to the workplace. Thus any 
expert witness called by the employer, who controls such access, can cast 
serious doubt on the value of the independent expert’s report. The practical 
advantage lies with the employer all the way through an equal value case. 

The last point to note is that ifa woman perseveres through this obstacle 
course and wins her case, back pay will be made only from 1 January 1984. 
Since it is estimated that equal value cases will take anything from six to 
eight months, this may not be as bad as it first seems. However, other equal 
pay claimants are entitled to a maximum of two years’ back pay. There is no 
such limit on claims of equal pay decided directly under European law.’ 

There are three general observations to be made on the new law. First, 
as our outline has made clear, the law is extremely complicated. It is drafted 
in such a tortuous way that it is almost unintelligible. Second, because the 
change in the law stemmed from a European legal obligation, it has been 
possible to amend the Equal Pay Act by statutory instrument under Section 
2(2) European Communities Act 1972. The debate in Parliament was thus 
limited to ninety minutes in each House, and there was no possibility of 
amending the proposed legislation. Negotiations as to the final form of both 
the regulations amending the Act and the procedural regulations have taken 
place within the Department of Employment rather than in Parliament. The 
lesser opportunity provided for public scrutiny has been heavily criticized. 
Procedural rules ensured that the amendments were approved by both 
Houses of Parliament. But the House of Lords was clearly dissatisfied with 
the proposals that they were being asked to approve and with the way in 
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which the matter had been handled. They declared by a small majority that 
the changes did not bring the British law into line with European law, an 
opinion the European Commission may find hard to ignore. Whether the 
Commission takes the United Kingdom back to the European Court on its 
implementation of Directive 75/117 may depend on how the tribunals 
interpret these very complex provisions. 

The third observation is that such complexity was not necessary. The 
Dutch and American courts are deciding equal value cases on laws which 
are the equivalent of the British Sex Discrimination Act." The law is simpler 
and the scrutiny of indirect discrimination guaranteed. But it has other 
advantages. The comparison is not limited to one place of employment or 
associated employment, as under the Equal Pay Act. A woman doing the same 
sort of work as men working for another employer can use the law to get the 
rate for the job. Moreover, women in segregated occupations can compare 
their work with that of male-dominated occupations (for example, the work 
of secretaries and typesetters). Additionally, women are able to request a 
revaluation of their work on the male scale even where there is no exact male 
equivalent. In Gunther v. County of Washington” the American Supreme Court 
held that the discrepancy in the wages of male and female prison guards was 
greater than the difference in jobs or the difference in value could justify. The 
use of the Sex Discrimination Act in this way would significantly increase the 
effectiveness of the concept of equal value in eradicating sex discrimination 
in pay. The research on occupational segregation suggests that even if the 
tribunals interpret the law in a way most beneficial to women, the amended 
Equal Pay Act is not going to make much difference to women’s low pay.'3 

We must conclude that the concept of equal value has the potential for 
improving the terms and conditions of women workers in this country. By 
forcing a reassessment of work undertaken predominantly by women it 
could begin to challenge the stereotyped assumptions about women that 
undermine their work and educational opportunities.'* A female profession 
such as nursing could be revolutionized by recognizing that it requires 
specialist skills and responsibilities equal to or greater than the traditionally 
superior and male-dominated profession. A ward sister with many years’ 
experience may be more skilled and have far more practical responsibility 
than the junior doctor who is technically in charge. Yet the pay and 
opportunity structures fail to recognize this fact. The only way that a woman 
can break into the more highly paid ‘senior’ service is by competing with 
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men for a place at medical school. In the majority of cases that means using 
the traditional route - science A-levels and normal university entrance. 

However, although the concept of equal value could fundamentally 
change the traditional structures of employment opportunities in the long 
term, it is clear that the new British law on equal value has no such potential. 
By contrast, positive action programmes are being implemented at present 
to help women overcome the barriers to wider work opportunities. We 
therefore turn to look at what positive action is and how the law can facilitate 
its effectiveness. 


Positive action 


The positive action programmes operating in, or being proposed for, the 
United Kingdom have been developed from two sources. The first is the 
concept of positive discrimination developed and promoted by law in the 
United States. Sex discrimination is defined as unlawful only when gender is 
an irrelevant consideration and when the act of discrimination perpetuates 
disadvantage. So, for example, a decision to choose only men to do a job 
traditionally always done by men, when there is no objectively necessary 
reason why women should not also do that job, would contravene the law. 
However, that definition of discrimination makes it possible to envisage 
situations in which it might be socially desirable to take sex into account. 
Thus in a society pledged to improve women’s employment opportunities, 
an employer faced with two equally qualified applicants, one female, one 
male, might choose the woman if women were underrepresented in that 
job. Because of its historical basis, this aspect of positive action still focuses 
on the employer/employee relationship. The law encourages or requires an 
employer to review employment practices and/or provide special training 
to ensure equality of opportunity for male and female employees. Reverse 
discrimination - that is, choosing a less well qualified woman in preference 
to a man - is usually sanctioned only where the particular circumstances 
make any other form of positive discrimination practically impossible. Thus 
the Supreme Court in the United States has been prepared to accept a scheme 
under which black employees junior to the white complainant were eligible 
for promotion training.” The alternative decision, to outlaw seniority as 
a qualification for eligibility, would have had extreme implications for the 
whole of American industrial relations, which are based more on seniority 
than is the case in Britain. In such circumstances accepting reverse 
discrimination as a temporary expedient appears to have been preferable to 
declaring the principle of seniority to be indirectly discriminatory. 

The second source of positive action stems from the executive action 
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of Governments particularly in relation to public-sector employees. This 
action has included special policies to promote equal access for women in 
public employment or publicly funded employment - for example, the Civil 
Service, local government or private employers enjoying public contracts. 
But because of the involvement of governmental bodies, these policies have 
not been limited to the employer/employee relationship. Policies have been 
developed in relation to matters which hamper the equal participation of 
women in paid employment, such as housing, education and child care. 

In Sweden this type of positive action was introduced before, and in 
preference to, legislation banning sex discrimination in employment. This, 
it was felt, would have conflicted with positive action. Swedish policies 
have included the introduction of specialist staff to open up employment 
opportunities for women; special training for women in non-traditional 
areas of employment; the reservation of at least 40 per cent of jobs for the 
underrepresented sex as a condition of state assistance to newly located 
industry; state subsidies for employers who provide training for women 
or men in non-traditional employment; more day nursery places; the 
establishment of a parental leave and insurance scheme; subsidized public 
transport; and localized community facilities planned on the basis of two 
working parents.’® Since 1967 even the United States, a country which 
leaves family policy much more to the individual citizens, has nevertheless 
required all public-sector employers and all federal contractors to submit 
detailed statistical breakdowns of their workforce and to demonstrate a 
positive action policy.'” 

The concept of positive action arose in the United States out of the civil 
rights movement and at a time when opportunities in employment and 
education were expanding. In Sweden positive action was adopted as part 
of a policy to encourage women to join the labour force as an alternative 
to a policy of immigration to solve a labour shortage. Economic and 
political conditions are very different in the United Kingdom of the 1980s. 
Opportunities for paid work appear to be decreasing rather than increasing, 
as is public-sector finance. New educational and training courses for women 
have to vie with traditional education for resources. Government policy 
favours the return of married women, particularly women with dependent 
relatives, into unpaid work at home rather than easing their participation in 
paid employment. In such circumstances it is not surprising that a common 
response to positive action is that women are benefiting at the expense 
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of jobs for young (and, by implication, male) employees. Fear of positive 
action as a threat to men’s opportunities is by no means confined to the 
United Kingdom. However, American experience indicates that positive 
action has a vital role to play in a recession, not least in the formulation of 
redundancy policies which guarantee equal distribution of dismissal and 
equal opportunities for retraining and redeployment. As technology reduces 
the unskilled and clerical work where women predominate,'® retraining 
schemes and positive action in education will be significant in ensuring that 
there are jobs for women in future.'? 

The Sex Discrimination Act limits the scope of positive discrimination in 
relation to women in the UK. Reverse discrimination, implemented either 
by reserving a set number of previously ‘male’ jobs for women or even by 
using gender as the deciding factor between two otherwise equally qualified 
candidates, clearly contravenes the main provisions of the Act. Nor is it 
possible to use the genuine occupational qualification exemption to achieve 
the same ends. The very fact that a job has previously been done by amember 
of the opposite sex negates the requirement that being a woman or a man 
is essential to the effective performance of that job. Different requirements 
for men and women are tightly restricted to the various special provisions 
relating, for example, to the minimum height for police and the prison service 
(section 17(2)(a) and section 18 Sex Discrimination Act). The only quotas that 
are lawful under the Act are those which might be adopted by trade unions 
on their elected bodies, either by reserving a number of seats specifically 
for women (e.g. TUC Council) or by creating extra seats for women (section 
49 Sex Discrimination Act). In relation to less contentious measures, such 
as compensatory training and targeted recruitment, the Act makes a 
distinction between measures adopted by employers and trade unions in 
relation to existing employees and measures adopted in relation to potential 
employees. In relation to existing employees, employers are allowed to 
offer training facilities for women (or men) only if they have been absent or 
underrepresented in a particular type of work during the preceding twelve 
months. Trade unions likewise can offer women only training courses for 
potential union officials subject to the same conditions. The careful wording 
of section 48 suggests that the reservation of a specific number of places 
for women on general training courses or the establishment of separate 
lists for access to general training, such as operated in the American Webber 
case, would not be lawful, an interpretation shared by the CRE, which has 
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recommended changes in the law to allow preferential access to more 
general courses.”° 

Trade unions can act in other ways to encourage female members 
only to take up official posts. The National Union of Public Employees, for 
example, has successfully adopted the strategy of establishing all-female 
branches. Campaigns to attract more women to become trade unionists 
do not fall within the Sex Discrimination Act’s positive discrimination 
provisions because they would not contravene the main provisions of the 
Act. Increased union activity related to issues such as equal pay, maternity 
leave, lack of promotion and the establishment of advisory committees on 
such matters are internal to the organization of the union itself and confer 
no individual benefits which could form the basis of a discrimination action 
under the Act. However employers’ attempts to encourage women who are 
not already employees to apply for untraditional work could be construed as 
arrangements to determine who should be offered employment within the 
Act. Therefore section 48 allows employers to conduct special advertising 
campaigns directed at the underrepresented sex or promotional visits only 
if there has been such a shortage of such workers at some time during the 
same twelve-month period. Any promotional training offered by employers 
for prospective employees, such as the one-month practical training courses 
successfully initiated in Sweden,” will be lawful only ifthe employer has been 
designated an official training body by the Secretary of State for Employment. 
Apart from industrial training boards, the Manpower Services Commission 
and other specified governmental training agencies, any organization or 
educational body that wishes to put on special training courses for women 
can lawfully do so only if it has been through the designation procedure 
(section 47). Once accepted, the designation attaches to that institution, 
not to the particular course in relation to which approval was first sought. 
The conditions for courses under this section are wider than for employers 
under section 48. The underrepresentation in non-traditional work may be 
statistically proved, nationally or locally. Additionally, special courses can be 
put on for those persons (primarily women) who have been precluded from 
regular full-time employment because of domestic or family responsibilities. 
The Second Chance for Women and Return to Work courses increasingly 
being offered by educational establishments and professional organizations 
are covered by this provision. Once designated for the purpose, it seems 
that these bodies may restrict such courses to women only or may establish 
quotas or preferential access to more general training courses. 
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However, all the positive discrimination measures provided for in the 
Act are voluntary. There is no mandate under the Act for employers, trade 
unions or other organizations to make use of these exemptions or positively 
to promote opportunities for women. Nor does the Act contain any incentive 
- rather the opposite. The necessity for official designation as a training 
body may well deter organizations that would otherwise contemplate such 
courses. However, the law of the United Kingdom is not unusual in this 
respect. Denmark has established a similar bureaucratic system. Norway 
and France permit, but do not require, positive action. Sweden is the only 
country which has tried by legislation to make such measures compulsory. 

Section 6 of the Swedish Equality in Working Life Act 1979 imposes a 
duty on employers to adopt an appropriate positive action programme. 
This should include ensuring that applications from both sexes are received 
for advertised jobs and also ensuring, by special recruitment or training if 
necessary, an even distribution of men and women across the workforce. 
Administrative machinery (resembling the English Race Relations Board) 
was set up to monitor the implementation of the law, to conciliate and, if 
necessary, to fine in cases of non-compliance. However, most employers 
have successfully avoided the operation of such mandatory policies. Section 
7 of the Act allows employers voluntarily to adopt a positive programme 
negotiated through the traditional collective bargaining machinery and 
forming part of a collective agreement.” But the 1979 Act contains no 
requirement for equal or proportional representation of women on 
decision-making bodies or in trade union positions. Alice Cook reported in 
1980 that no women held positions of authority on the national federation 
of blue-collar unions.?* Even in the federation of white-collar unions, with 
35 per cent female membership and approximately 50 per cent female 
representation on local negotiating committees, only one woman sat on the 
central negotiating committee, where the national agreements are formulated. 
Cook also cites evidence that even where a union policy takes a strong line on 
equality issues, the process of bargaining may result in very few proposals 
being adopted in the collective agreement. 

By contrast, the implementation of positive action is very widespread 
in the United States, where the law is permissive, not mandatory. Since the 
UK legislation is based closely upon the American model, it is instructive 
to analyse why this is the case. The reasons can be summed up under four 
headings: the public availability of the requisite statistics; the potential 
imposition of extremely high damages in discrimination cases; the powerful 
position of the EEOC in conciliating and monitoring out-of-court settlements; 
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the power and willingness of the courts to make positive action orders. 
None of these factors is present in the United Kingdom. The EOC is trying 
to persuade employers to adopt positive action, but it has neither the power 
to force them to do so nor the resources to provide technical assistance for 
individual employers interested in positive action. Its policy in 1983 was to 
call together all interested parties to facilitate the establishment of voluntary 
advice networks. 

Without some legal structure it is unlikely that any positive action which 
is implemented will make a significant difference to women’s opportunities 
in the United Kingdom. There seem to be four ways in which the present law, 
outlined above, could be changed to introduce the persuasive legal element 
which American experience has proved to be so essential. 

The first option would be to introduce into the EOC’s formal investigation 
procedure power to order positive action. At present, if after a long and 
complicated investigation procedure the EOC decides that an employer has 
contravened the law, it can issue a non-discrimination notice. This notice 
will require the employer to stop discriminating and to make changes in 
policy or practice. However, the EOC cannot stipulate the exact form that 
the new practices should take. The non-discrimination notice can require 
the employer only to inform the EOC and other relevant bodies of what 
changes have been made (section 67 Sex Discrimination Act), and the EOC 
can intervene only to modify the new practices or policies where they can be 
proved to cause an individual to suffer discrimination under the Act (section 
71). Thus, for example, a change in recruitment policy which did not 
positively promote equal opportunities for women could not be challenged 
unless the EOC could prove that the new policy also discriminated against 
an individual woman. 

Removing the formal barriers which have prevented women from 
applying for what were previously thought to be ‘men’s jobs’ may not of itself 
result in women entering those jobs. A positive action programme would 
include such measures as special advertising directed at women likely to 
be interested in the new opportunities; the reassessment of qualifications 
necessary for entry into the job and possible alternative promotional 
structures; the reassessment of the conditions of work to make the job 
more attractive to women; the redeployment and retraining of employees 
from other areas of employment. Even if the EOC can succeed under section 
71 - by showing, for example, that the new recruitment policy contains a 
requirement which indirectly discriminates against women - the court 
can only issue an injunction ordering the employer to stop that particular 
discrimination. There is no power to order remedial action. The EOC has 
taken preliminary action in one persistent discrimination case, FOC v. Sogat 
1983. As Sadie Robarts points out, the EOC’s record on formal investigation 
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to date does not indicate that a change in the law would have a dramatic 
effect.” 

However, the CRE has recently proposed changes in the law on formal 
investigations which, if implemented, might change the EOC’s position.” 
The CRE proposes that the administrative bodies should have the power to 
accept, during the course of a formal investigation, binding undertakings 
from employers to make remedial changes. These undertakings would be 
registered and enforceable, as if they were non-discrimination notices. If, 
during a long investigation, the Commission believed that the employer was 
unlawfully discriminating, it should have the power to bring a case against the 
employer. If this were proven, the tribunal would have the power to refer the 
case to a county court registrar to assess the number of individuals adversely 
affected and to award compensatory damages. With a slight amendment, so 
that the employer could be made to keep to his undertaking, without proof 
that he was additionally subjecting an individual to discrimination under the 
Act, such a scheme would seem to fit the American criteria for the effective 
implementation of positive action. It combines the suggestions made by the 
NCCL in 1975 as to binding recommendations and their court enforcement 
with the financial inducements and bad publicity found to be conducive to 
out-of-court settlements in America. Such reforms would also be likely to 
reduce the length of formal investigations and to lessen the judicial distrust 
of a purely administrative investigative procedure. 

The second way of encouraging positive action would be to amend 
section 65(l)(c) of the Sex Discrimination Act to give tribunals power to 
order positive action. At present tribunals can only recommend action likely 
to ‘obviate’ or ‘reduce’ the adverse effect of discrimination. The European 
Court has recently decided that the Sex Discrimination Act does not comply 
with Directive 76/207, the Equal Treatment directive.” Under that directive 
courts must have the power to order changes in discriminatory rules. Itis not 
clear how far the directive can be relied upon to force the change in section 
65(1)(c). Even if European law did demand that tribunals be given the power 
to order remedial action instead of merely recommending it, it is likely that 
the law would be of limited use. It is questionable, to judge by American 
experience, whether many employers would agree to go further than strictly 
required by the outcome of an individual complaint without the incentives 
of heavy damages or costs. As we have shown, damages in discrimination 
cases are low and likely to remain so as long as they are assessed by labour 
market standards. Costs are more likely to be awarded against an employee 
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than an employer. In the USA damages are high because cases are brought 
on behalf of a large number of individuals. The introduction of class actions 
in discrimination cases in this country is currently being discussed. The 
weight of opinion appears to be that such actions would cut across the 
whole system of English law and would have ramifications far wider than 
those of anti-discrimination law.” However, Widdison has pointed out that 
collective action is possible under English law.” He suggests that the present 
rules should be amended to enable to EOC to bring a representative action 
on behalf of a group of individuals. Damages could not be awarded on that 
action, but a declaration that an employer’s policy was unlawful would 
make it easy for a large number of individuals to bring their own cases for 
damages, as happened in the Electrolux cases (see p. 31). Sometimes it is 
possible for a number of individuals to ask a tribunal to consolidate their 
similar cases. The larger the number of people involved, the less likely it is 
that the tribunal will agree. However, our analysis shows that discrimination 
cases with a collective element are always more likely to succeed than 
those concerning single individuals. More attention should be given to 
representative and consolidated actions as a way of enlisting the voluntary 
co-operation of employers. Both types of action exist in present English law. 
Again, our analysis suggests that their use, rather than the American type of 
class action, would be better received by the English legal system. 

An obvious alternative to the introduction of positive action through 
individual complaints of discrimination would be to use the machinery 
for negotiating conditions at work. In 1981 the TUC Congress formally 
endorsed a positive action policy, recommending the establishment of 
goals and monitoring machinery.” In the United Kingdom most conditions 
of employment are locally negotiated and have no legally binding effect. 
There is no equivalent (outside Wages Council industries) of the French or 
Swedish systems, whereby terms and conditions collectively negotiated at 
national level are legally imposed upon all employers within a particular 
industry. Indeed, the Fair Wages Resolution 1946, which incorporated 
minimum terms and conditions in the contracts of employment of 
employers holding government contracts, was revoked on 15 September 
1983. The system of general comparison across industry established under 
Schedule 11 Employment Protection Act 1975 has been dismantled by the 
1980 Employment Act (section 19). The general policy in relation to Wages 
Councils (which can impose national minimum terms and have extended 
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their ambit to terms and conditions such as holidays and sick leave) has 
been one of abolition and consolidation. 

In theory, the procedure by which employees lose Wages Council 
protection should not diminish their protection, since they will be covered by 
collective agreements.” But the position of women, and the will to implement 
the terms most likely to benefit women, is often extremely weak in the 
collective bargaining process.*! The law has not sought to intervene in the 
unequal position of women in this regard, other than by allowing positive 
action within trade union organization (see p. 64). Section 3 Equal Pay Act 
allows the Central Arbitration Committee to intervene to eradicate obvious 
discrimination in pay structures under collective agreements,” but only 
trade unions or employers can refer the question of discrimination to the 
Committee. An individual has no power to do so under the law as it stands. 

However, the European Court in Case 165/82 has held that the English 
law must be changed. Under European law pay structures and non-monetary 
benefits negotiated under collective agreements must be free from both 
direct and indirect discrimination. Additionally, an individual worker has 
the right to challenge the terms of such collective agreements through the 
Court system. The extent to which women will benefit from the European 
Court decision will depend upon how English law is changed to meet its 
requirements. It is unlikely that the Government will adopt a more positive 
stance than it did over the equal value reforms. It is also unlikely that the 
trade union movement and those involved in industrial relations are going 
to be as willing to give their support as they did in that case. But women 
workers should be aware of the opportunity that the decision has given 
them for increasing their negotiating power. Court action has proved useful 
in forcing unions to take action over demands for equal pay and for non- 
discriminatory structures under present legislation (see p. 38). The threat of 
court action may be very effective in persuading local unions to support the 
introduction of positive action measures into collective agreements. 

The fourth way of encouraging positive action would perhaps prove the 
most significant if put into practice. Section 71 Race Relations Act imposes 
upon all local authorities the duty to make ‘appropriate arrangements’ 
to ensure that their functions are carried out with regard to the need to 
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eliminate unlawful discrimination and to promote equality of opportunity and 
good relations between different racial groups. The wording of the section 
appears to require the implementation of positive action programmes by 
local authorities, not only in accordance with their role as employers but 
also in relation to the supply of such services as housing, education, social 
welfare. However, as drafted at present local authorities are required only to 
consider what the ‘appropriate arrangements’ might be, not to put them into 
practice. Since the funding for any special programmes that a local authority 
might decide upon comes out of discretionary rather than mainstream 
funding, section 71 is fraught with practical difficulties. 

The CRE proposes that the wording of the section should be altered 
to make the duty one of implementation, not merely consideration, to be 
enforced through the courts by ratepayers or the CRE itself.” There is at 
present no equivalent of section 71 of the Race Relations Act in the Sex 
Discrimination Act, although many local authorities that have taken an 
active stance on section 71 in relation to race discrimination have also 
implemented policies in relation to women. In some cases the main focus has 
been employees, the provision of child-care facilities, parental leave, flexible 
working hours and return to work schemes. Other local authorities have 
instituted programmes to benefit all paid employees in their areas, such as 
school holiday playschools. Yet others, such as the Greater London Council, 
have established special administrative structures, with councillor and 
employee involvement, to implement positive action programmes within 
council employment and throughout the functions of the local authority. 
There is, of course, great potential for researching, establishing and 
monitoring positive action programmes which go wider than an individual 
employer but dramatically affect womens’ opportunities. Initiatives in 
relation to science subjects and new technology education for girls in schools 
are at the forefront of such programmes.** Some local authorities are retraining 
adults for skilled work in the private sector. Leeds City Council, with some 
European Social Fund assistance, has co-ordinated the development of high- 
technology training for women. The courses recruit primarily unskilled 
women who have been at home with domestic responsibilities and skilled 
clothing workers who have been made redundant. The special position of 
the City Council has enabled it to forge links between institutions of higher 
education, local employers and trade unions and to offer the training centre 
as a resource to the community at large. This wide involvement not only 
leads to more opportunities for the women involved but itself promotes the 
concept of positive action. 
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As this example shows, local authorities have a crucial part to play in 
assisting voluntary bodies to claim the special financial assistance for 
positive action allocated by the European Social Fund. In order to claim this 
assistance a non-governmental applicant must have the support of a public 
body such as a local authority. Although the United Kingdom has received a 
large share of the general Social Fund (for assisted areas, etc.), it has received 
a very small share of the separate budget formerly allocated for women’s 
projects but now subsumed under the general Social Fund. Unlike other 
Governments, the United Kingdom Government does not have a positive 
action programme for women. Projects seeking to retrain women do not 
enjoy direct government support and are thus heavily dependent upon the 
funds of other public bodies. 

A study of positive action programmes was undertaken for the European 
Commission by Professor Vogel-Polsky of the Brussels National Centre 
for the Sociology of Labour Law. In 1983 its report recommended that a 
European directive should be drafted requiring community institutions, 
central and local governments and companies holding government contracts 
to introduce equality schemes. This approach would combine both types of 
positive action outlined above. It would also compel employers to produce 
statistical analyses of their workforces, which are essential in indirect 
discrimination cases. The Commission’s report has not been met with much 
enthusiasm. The Advisory Committee on Equal Opportunities for Women 
and Men has rejected the proposal. The United Kingdom representative 
spoke strongly against any element of compulsion, preferring an ‘information 
campaign’. At present it seems that positive action will remain a voluntary 
option and that the European law is not going to introduce any element 
of compulsion. But the situation may change. A European conference on 
positive action attended by representatives of all member states was held 
in Greece in 1983. At that Conference the European Commission announced 
that it was investigating the possibility of drafting a code of practice on 
positive action. This would help to bring about the degree of consensus 
within and between member states which was necessary before a directive 
could be introduced.*° 

Pilot positive action schemes and retraining play an important part in 
the new action programme on the promotion of equal opportunities for 
women 1982-5 that was proposed by the Commission and passed by the 
Council on 13 July 1982 (OJ C186). Under the revised European Social Fund 
money will be available not only for training women for traditionally male 
jobs but also for ensuring a higher proportion of women on general training 
schemes. European interest in positive action is thus unlikely to diminish. 
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We may well see legislation in the not too distant future which will force 
serious consideration of some of the law reforms outlined above. 


Research shows that the unequal participation of women in paid employment 
is not the result of individual acts of discrimination. In order that women 
should have opportunities equal to those available to men changes need to 
be made which cannot be brought about by using the present law. Equal pay 
for work of equal value is extremely important because it does offer women 
the chance of higher pay and improved work status. 

Extensive use of the new equal value provisions of the Equal Pay Act is 
necessary in order to educate tribunals in the importance of the new law. 
Only if there is a large uptake, as there was when the Equal Pay Act was first 
introduced, will the legal system have a chance to develop a jurisprudence 
which will make the law workable. Should the form of the law prevent this 
from occurring, then at least there will be strong evidence to support the 
view that the law does not conform with the European directive. Similarly, 
the European Court decision on discrimination in collective agreements 
should enable women in unionized workforces to press for changes that will 
benefit them. The decision comes at a particularly important time. Female 
membership of trade unions is increasing at a much greater rate than male 
membership, and women are making their interests heard at national and 
local levels. 

The European Commission has proposed four new directives which 
would strengthen Britain’s present law significantly. The draft directives 
on parental leave and protection for part-time and self-employed workers 
(including women working for husbands and family units, now outside 
the scope of many states’ laws) would extend rights already enjoyed 
under English law. The draft directive on temporary work would restrict 
the increasing use of temporary workers (with lesser rights) to replace a 
permanent staff. Although motivated by the unemployment problem, its 
proposals would have tremendous implications for women, who form the 
majority of low-paid, seasonal and temporary workers. 

Since equal pay was the only ‘women’s issue’ dealt with the in the Treaty 
of Rome itself, law on all other issues has to follow a procedure laid down 
in Article 235 of the Treaty. This provides that where action is necessary 
to further any of the Community’s aims the Council of Ministers can take 
appropriate measures. The Commission formulates proposals and the 
Parliament debates them, but the Council must pass them unanimously. 
Partly because of its sophisticated and detailed legislation, the United 
Kingdom has been very influential in this process. For example, some of 
the most discriminatory provisions of the United Kingdom’s social security 
system fall within the exemptions to the social security directive. The strong 
opposition of the United Kingdom Government to the draft directive on part- 
time workers casts serious doubt on its future. (The United Kingdom has the 
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highest proportion of part-time workers in the Community, and the directive 
would involve change not only in employment protection legislation but 
also in social security law.) The Government would prefer a non-binding 
instrument which might result in more part-time jobs rather than improving 
the conditions of existing part-timers. Even if the directive were to be passed, 
it seems likely that a threshold clause (restricting its application to workers 
working over so many hours) would be included, allowing each state to fix 
its own threshold. Such a directive would have least effect on British women, 
who stand to gain most. 

The second weakness of European law lies in its enforcement. The 
provisions of Article 119 are directly enforceable through the courts of the 
member states. Directives, however, operate to require Governments to 
alter their own laws. Individuals cannot rely on the provision of a directive 
in their own courts or in the European Court, except where such a provision 
is so clear that the European Court declares it to have direct effect. Although 
some commentators think that certain provisions of the equal pay and 
equal treatment directives fulfil the requisite criteria, the European Court 
has sidestepped the issue so far, deciding cases on Article 119 itself.” What 
is clear is that by allowing each member state choice as to thresholds and 
methods of implementation, the proposed part-time or temporary work 
directives could never be enforced by individuals. Should a country fail to 
change the law to meet the directive, it is for the European Commission to 
bring a case before the European Court of Justice. 

The Commission, in the new social action programme, has expressed its 
concern at the weak enforcement machinery and the lack of any effective 
monitoring of how the national laws work in practice. The establishment in 
1982 of the Advisory Committee on Equal Opportunities as a link between the 
Commission and specialist national agencies such as the EOC should provide 
more information on the practice. However, the minimalist approach taken 
by the UK Government and its literal interpretation of existing requirements 
suggest that confidence in Europe as an incentive for effective changes in 
English legislation should be tempered. 

European law is not the only means for changing English law, although 
it has proved to be one of the most authoritative. The legal institutions, 
Parliament and the courts can be persuaded by the arguments of others. 
Both administrative bodies, the EOC and the CRE, have put forward proposals 
for law reform.” The EOC’s document reacts primarily to exclusions and 
loopholes already exposed in the existing legislation. The CRE tackles 
structural and procedural faults. However, both sets of proposals seek only 
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to make the equal opportunity model more effective. 

Positive action programmes are needed which embrace changes in 
discriminatory employment structures and the provision of ancillary 
services, like specialist training and child-care provision. The present 
efforts of bodies like the EOC to persuade employers voluntarily to adopt 
positive action may provide some women with an opportunity to work. 
They are clearly insufficient to provide equal opportunities. Voluntary 
efforts are not co-ordinated and are extremely piecemeal. There are no legal 
checks on positive action programmes adopted by employers in relation 
to existing employees. Positive action is being sold as a ‘resource tool’, a 
method by which employers can make the most of their workforce. There 
appears to be no evidence that the adoption of such positive action changes 
the attitude of employers, or indeed of male union members, who continue 
to regard women as a reserve and cheap labour force. At present it seems 
that women are given chances when there are few suitable men or to save 
employers money. Unlike the United States, where court cases can result in 
co-ordinated and officially monitored programmes, women workers in the 
United Kingdom have no power to instigate positive action. 

A significant reform would be to give tribunals the power to order 
remedial action in cases of indirect discrimination. This could change the 
prospects of many women and would help to disseminate the principle of 
positive action. Women would be given the power to take action on their 
own behalf and to enlist the aid of the law in their efforts to gain equality of 
work. They enjoy a limited power as voters exercising democratic control 
over those councils who have positive action programmes, but the present 
Government is considering abolishing many of the local authorities which 
have adopted such policies.” It seems that education and information about 
law reform must be vital elements in any positive action programme. 

Yet there are indications that the impetus for changes which will have 
most effect on women workers will not come from law-making bodies. As 
has been shown, the root of women’s inequality in paid employment is the 
unequal allocation of unpaid domestic functions in the home.*° As more men 
share or, indeed, reverse the traditional allocation of family responsibilities, 
either voluntarily or because of unemployment, the perception of women 
as primarily unpaid domestic workers may also change. Equal access for 
both men and women to this domestic work is essential to any notion of 
true equality. For there can be no equality as long as equality of opportunity 
is defined exclusively in terms of the marketplace, paid employment and 
monetary compensation. The integration of both sexes into the public 
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sphere dominated for so long by one sex inevitably means changes in the 
private sphere which has been the primary reserve of the other. 


The private domain 


4 


Sexuality 


Sexual immorality may be ‘unlawful’, but it is not usually criminal. The civil 
law regards extramarital heterosexual intercourse as unlawful by giving 
priority to marriage, by penalizing adultery, by discriminating against the 
unmarried mother and her child and by refusing to enforce contracts which 
promote it. The official objectives of the criminal law are much more limited: 


to preserve public order and decency, to protect the citizen 
from what is offensive or injurious, and to provide sufficient 
safeguards against exploitation or corruption of others, 
particularly those who are specially vulnerable because they 
are young, weak in body or mind, inexperienced, or in a state 
of special physical, official or economic dependence.’ 


Otherwise both the Wolfenden Committee in 1957 and the Criminal Law 
Revision Committee in its 1980 working paper? and 1984 report? on sexual 
offences believe that the criminal law should keep out of matters of private 
morality. Clearly, however, they also include protection against unwanted 
sexual acts among the law’s objectives. 

However, the present law defines and classifies sexual offences not 
according to the objectives of preventing aggression, protecting the 
vulnerable or preserving public decency but according to the nature of the 
sexual act committed. This inevitably results in differentiation between 
the sexes because the law is dealing with acts in which their physiological 
differences are often involved. But such differentiation is by no means 
inevitable or sensible. There is no insurmountable obstacle to a sex-neutral 
method of penalizing behaviour which is antisocial for any of those reasons, 
whether committed by or against a male or a female. 

The main effect of the sex-based approach to definition and classification 
is the continuing concentration upon homosexual acts by men with men and 
heterosexual acts by men with women. To almost all outward appearances, 
the present law takes a much more serious view of the former. In most 
cases the maximum penalties are higher: although at present any buggery of 
a woman carries a higher maximum penalty than non-consensual buggery 
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of an adult man, this is an anomaly created when male homosexuality was 
selectively legalized in 1967; the Criminal Law Revision Committee (CLRC) 
would like to see all non-consensual buggery restored to the top of the list 
alongside rape.* Similarly, many forms of male homosexual behaviour are 
penalized which are not criminal at all ifheterosexual -for example, whenever 
a third party is present or soliciting or importuning takes place in public. The 
CLRC clearly takes a more serious view of male homosexual approaches and 
behaviour in public lavatories than it does of the heterosexual harassment 
which many women have to suffer whenever they leave home.” Again, the 
age of consent to male homosexual acts is higher, and both parties are guilty 
of an offence, whereas the female victim of unlawful sexual intercourse is 
not. The CLRC, following the Home Secretary’s Policy Advisory Committee 
(PAC) report on the age of consent,° would perpetuate this distinction. 
Interestingly, while there are only two female members of the CLRC, five of 
the seven women on the PAC could see no good reason for giving boys any 
greater protection against premature homosexual activity than they might 
be given against heterosexual activity or than girls might be given against 
either. 

Thus the law goes to some lengths to protect women against vaginal 
intercourse but to even greater lengths to protect men against homosexuality. 
Historically, at least, the explanation must lie in the extent to which male 
interests are threatened by both. Men are protected against attacks and 
approaches by other men and even women, although they do not suffer 
the risks of pregnancy and childbirth. The law is anxious to preserve their 
freedom to determine their own sexual activity. Women are protected 
mainly against vaginal intercourse, which does carry the risk of pregnancy 
and childbirth. Their interest in being so protected is certainly great, but 
the male interest in protecting them against it is also great. At least until 
the advent of reliable contraception and blood testing for paternity it was 
the only means of securing legitimate heirs and bargainable daughters, let 
alone of protecting an exclusive sexual preserve. Those interests lay only in 
a limited class of females, the chaste matron and the virgin spinster, their 
own or their peers’ wives and daughters. Even Lord Simon of Glaisdale, who 
dissented from the majority view in DPP v. Morgan (see p. 85), was mainly 
concerned to protect the ‘respectable woman who has been ravished’, so 
that she could turn to the law, her virtue ‘vindicated’. 

There is no equivalent male interest in protecting women whom they do 
not think respectable. Toleration of male promiscuity has always required 
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the toleration of some women who are prepared to service them. It does not 
require such women to be protected. An astonishing but extreme illustration 
of this was provided by police posters warning women in northern cities of 
the danger of the ‘Yorkshire Ripper’, which pointed out that he had turned 
his attention from prostitutes to ‘innocent’ women. It is only very recently, 
and largely as a result of the furore which greeted the Morgan case, that the 
law has begun to subject practices which discriminate between the virtuous 
and the non-virtuous to a more critical scrutiny. But with the advent of 
contraception and blood testing, it is no longer as necessary to men’s 
interests to keep their wives and daughters virtuous. They too can benefit 
from the permissive society. Active condemnation can then be reserved for 
prostitutes, who threaten the ideal image of relationships between the sexes 
in a much more fundamental way. 

Neither is there any male interest in the punishment of female 
homosexuality. For the most part it is an unthreatening curiosity which can 
be placed at the bottom of the hierarchy in relation to each of the objectives 
of the criminal law. It is taken much more seriously in those areas of law 
where male interests are threatened by it - for example in divorce or in 
custody disputes between parents. This is but one example of the difficulty 
the law finds in looking at sexual acts from the woman’s point of view. We 
see considerable evidence still that her needs are defined primarily in terms 
of the child-bearing which is also her main wifely duty. Because that is her 
duty and her function, the law has also tried to deter her from committing 
adultery, although it has stopped short of using the criminal law to do so. But 
it has also stopped short of using the criminal law to deter her husband from 
enforcing her duty by self-help. 

It is not surprising that the law should have embodied these values in the 
past. Far more surprising is the extent to which it still does and will continue 
to do even if the recent recommendations of the CLRC are implemented. The 
CLRC has made considerable progress in suggesting the removal of the more 
obvious distinctions, but the basic structure can still be seen in the laws of 
rape and prostitution, as well as in the family law of marriage. 


Sexual aggression 


The CLRC believes that both non-consensual anal intercourse (buggery) and 
non-consensual vaginal intercourse (rape) are ‘unique’ offences deserving 
special condemnation. It is not in favour of extending this to other forms of 
penetration, whether of vagina or anus by some other organ or instrument 
than the male penis or of mouth by penis. At present all such attacks upon 
women are only indecent assaults unless other injuries can be proved. 
Indecent assault upon a woman, whether by a man or a woman, carries 
a maximum of two years’ imprisonment. Indecent assault upon a man, 
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whether by a man or a woman, carries a maximum of ten. The CLRC originally 
suggested a uniform compromise of five years, without distinction between 
ordinary and aggravated acts.’ It has now increased this to ten years but 
could not agree about whether, and if so how, the offence should be divided 
into different degrees of seriousness. Clearly, a uniform offence would remove 
one of the most serious examples of discrimination against women’s interests. 
But there was little support on the Committee for defining the most serious 
degree in terms of penetration rather than, for example, accompanying 
violence. This is very curious. In its working paper it had stated that the 
‘risk of pregnancy’ was an ‘important distinguishing characteristic of rape’, 
so that other penetrations should not be included, yet it still believes that 
buggery should be placed on the same level as rape, even though it carries 
no such risk. It is difficult to resist the conclusion that the Committee is still 
perceiving penetration predominantly in male terms, whereas violence is 
something which it finds much easier to understand. 

It has been said that the unique condemnation reserved for the true ‘rape’ 
may work to the victim's disadvantage, in that the jury may be deterred from 
convicting the guilty. The CLRC has rejected the idea of differing degrees 
of rape, and perhaps this is just as well. The lesser degree mentioned in 
its working paper? was mainly to cover a ‘young man of previous good 
character’ who went ‘too far with a woman who had not behaved as sensibly 
as she should have done’ (emphasis supplied). By a man of ‘good character’ it 
clearly meant a man with no previous criminal convictions rather than with 
a good moral character, for by definition he would have participated in an 
act of extramarital intercourse without the woman’s consent. The woman, 
on the other hand, is implicitly condemned as a bad moral character, but for 
two different reasons. Earlier the Committee talked of the 


alleged victim who has willingly allowed herself to get into 
a situation of a kind in which a sensible woman would have 
appreciated the possibility that sexual intercourse might be 
expected, as for example when she has not objected to some 
degree of sexual familiarity or has agreed to go to a quiet place 
with someone whom she does not know. (Emphasis supplied)!” 


This confuses the two separate notions of ‘contributory negligence’ and 
provocation. In the former a woman who places herself in a situation where 
aman might rape her is apparently thought to have caused him to do so. The 
Lord Chancellor has stated that he does not regard this as a mitigating factor, 
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although others clearly do." In the latter a woman who allows a degree of 
sexual familiarity is apparently thought to have caused the man to lose his 
self-control, irrespective of whether or not she has indicated her willingness 
to proceed to intercourse. This suggests that he is to be the judge of whether 
it is reasonable to ‘expect’ it, for the law does not insist that he asks. The 
CLRC certainly believes that allowing intimacy just short of intercourse is 
substantial mitigation, although not in theory a complete excuse.” 

The Court of Appeal avoided mentioning either contributory 
negligence or provocation when laying down guidelines for sentencing 
in rape cases in R. v. Roberts.'3 Rape is always a serious crime, which will 
merit an immediate custodial sentence ‘other than in wholly exceptional 
circumstances’. Aggravating features are the use of a weapon to frighten or 
injure, serious physical or mental injury to the victim, violence over and 
above that necessarily involved in the act itself, brutal threats, further 
sexual indignities or perversions, the youth or age of the victim, intrusion 
into the home, deprivation of liberty, ‘gang bangs’ or a series of rapes by one 
man, and abuse of trust. Significantly, the case involved a husband who had 
forced his wife to have intercourse with his uncle. The court regarded this 
as a serious breach of trust: if only others would display a similar attitude 
to the men who abuse the trust involved in accepting the offer of a lift home 
after a party. The court made another important point. The husband had 
deliberately used his uncle in order to degrade his wife. One of his grounds 
of appeal against a sentence of five years’ imprisonment was that his wife 
had stayed away at another man’s home for some days, leading him to 
believe her unfaithful. ‘It seems to the court, said the Lord Chief Justice, ‘to 
be an extraordinary process of thought which regards this as some excuse 
for abetting rape’. 

Roberts appears to be a significant move away from both the traditional 
ideas of contributory negligence and provocation. It will be interesting to see 
whether it has any effect upon the sentencing patterns found by Walmsley 
and White.'* Custodial sentences were least likely if victims and offenders 
were well-known to one another, but these included some minor participants 
in the offence. Heavier sentences were more likely if they were strangers 
or well-known to one another than if they were casual acquaintances. The 
heaviest sentences were most likely to be imposed if they were strangers. 
The cases involving casual acquaintances were probably those in which the 
victim was most likely to be thought contributorily negligent or provocative, 
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although the well-known may have included some of these. Only if they were 
total strangers could neither excuse easily be put forward. 

The CLRC’s concern to preserve the unique concept of ‘true rape’ shows 
also in its discussion of consent. Rape is to have unlawful sexual intercourse 
with a woman who at the time does not consent to it. According to the 
Court of Appeal in R. v. Olugboja,* force or the threat of force is not necessary. 
Nor is mere submission to be equated with consent. Consent involves 
submission, but submission does not necessarily involve consent. Consent 
itself can range from actual desire to reluctant acquiescence, but it is a 
matter of fact for the jury where consent ends and mere submission without 
consent begins. The jury could find that the woman had not consented when 
she had been tricked into going to the home of two men, been raped by one 
of them and was to be kept there until she had intercourse with the other, 
even though she took her trousers down without the use or threat of force 
against her. This again is an important advance. Force is a male threat which 
men fear. There are many other less explicit ways in which men can cause 
women to fear them. 

The CLRC agrees that the criterion should be absence of consent rather 
than presence of dissent, so that a man who takes advantage of a sleeping 
or drunken woman may be convicted. It has also been persuaded that, as at 
present, consent should be invalidated if the woman has been deceived as to 
the nature of the act or the identity of the actor. This is a welcome change of 
mind from its working paper suggestion that ‘sexual intercourse induced by 
threats (other than threats of force) or other intimidation or by fraud should 
not be rape,” although procuring it by such means should be a separate 
offence punishable with up to five years’ imprisonment. Recognizing 
that mistakes of identity invalidate consent reflects an important female 
dimension of intercourse. To men intercourse may be satisfying no matter 
who the woman is. For women the identity of the person is crucial to the 
nature of the act. Even if the law were concerned only about the risks of 
pregnancy, as opposed to the serious violation of the womar’s integrity and 
personality, this must be obvious. Unfortunately, the Committee appears 
less sympathetic to the distinction between consent and submission drawn 
in Olugboja, for it suggests that only threats of force against the woman 
or another person which, ‘taking a reasonable view’, are capable of being 
carried out immediately should invalidate consent.'* It does not like the idea 
of leaving it to the jury to decide whether her submission involved consent or 
not. This could herald a return to the threats which men understand rather 
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than an attempt to appreciate the state of mind of the individual woman 
involved. 

The Sexual Offences (Amendment) Act 1976 also requires that the man 
must either know that the woman does not consent or be reckless as to 
whether she does so (section 1(1)(b)). This was thought to reproduce the 
decision of the House of Lords in DPP v. Morgan,” that the man must not 
only intend to have intercourse but must also intend to have it without the 
woman’s consent or be indifferent as to whether or not she consents. The 
majority also decided that a man cannot intend to have intercourse without 
the woman’s consent if he believes that she has consented, even if he has no 
reasonable grounds for his belief. The minority held that he could displace 
the prosecution evidence of such an intent only by showing reasonable 
grounds for his belief. Curiously, one member of the majority and one 
member of the minority would have preferred to decide the case the other 
way, but each felt constrained by previous case law. As Lord Cross, in the 
majority, remarked,” ‘There is nothing unreasonable in the law requiring a 
citizen to take reasonable care to ascertain the facts relevant to his avoiding 
doing a prohibited act’, especially when he is engaged in the enterprise of 
intercourse with a woman who is not his wife. After all, he only has to ask. 
Yet, as Chambers and Millar found when studying the practice of the Scottish 
police investigating rape, ‘There was a noticeable failure to formulate the 
issue of consent in bipartisan terms, that is, as one which also imposed 
certain obligations on the men prior to intercourse.” Where some intimacy 
had been permitted, ‘A change of mind, in effect saying no, was not seen as 
an acceptable course of action.”? A related consideration is that the higher 
proportion of acquittals in rape cases is the result of the higher proportion 
of not guilty pleas.’ There are very few circumstances in which the defence 
of consent cannot at least be tried. 

However, the majority view in Morgan seemed at the time to be more 
consistent with the subjective principles of criminal liability advanced in the 
academic textbooks upon which we had all been brought up, and feminist 
lawyers were inclined to accept it. Since then the House of Lords has turned 
its attention to the concept of recklessness. A person may be reckless not 
only when he is aware of a possible risk and decides to ignore it but also 
when he is indifferent or gives no thought to the matter at all.”* Not only that, 
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but the risks to which he is expected to turn his mind are those which would 
have been obvious to the ‘ordinary prudent individual” even if not to him 
personally.” This concept is very difficult to distinguish from negligence. If it 
can be applied to arson and to causing death by reckless driving, can it also 
be applied to rape? 

On one view, these decisions should have disposed of Morgan: either the 
man knew that she was not consenting or if the ordinary prudent individual 
would have realized she was not, he ought to have done so. In R. v. Pigg” the 
Court of Appeal stated: 


a man is reckless if either he was indifferent and gave no 
thought to the possibility that the woman might not be 
consenting in circumstances where if any thought had been 
given to the matter it would have been obvious that there 
was a risk that she was not or he was aware of the possibility 
that she might not be consenting but nevertheless persisted 
regardless of whether she consented or not. 


This passage comes immediately after a quotation from Lawrence in which 
the ‘ordinary prudent individual’ test appears. Archbold asserts that it is 
clear that the court meant ‘if any thought had been given to the matter by 
the ordinary prudent individual’.”® 

However, as Temkin points out, Pigg did not cover the man who does 
think about whether a woman is consenting and carelessly concludes that 
she is.” The absurd consequence might thus be that a man who thinks about 
the matter and reaches a conclusion that no reasonable man would have 
reached is not guilty, but a man who does not think aboutit at all is guilty even 
if he would have reached a different conclusion from the ordinary prudent 
individual had he done so. Furthermore, academics who are opposed to 
the development of Caldwell recklessness argued against its application 
and extension in the context of rape. The Court of Appeal has recently 
adopted the view and limited reckless rape to the man who ‘couldn't care 
less’? Morgan is still good law. Indeed, the CLRC wishes further to limit the 
concept of reckless rape to the man who either knew that she might not 
be consenting or did not believe that she was consenting.*! Thus, while it is 
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important to see a decision like Morgan in the context of a continuing debate 
among the higher judiciary and academic lawyers about the philosophical 
basis of criminal liability in general, two things are clear. One is that there is 
no insuperable objection in principle to imposing an objective duty of care 
‘to ascertain the facts relevant to his avoiding doing a prohibited act’. The 
other is that some lawyers are even more unhappy about imposing such a 
duty in the case of rape than they are in the case of other offences. 


Marital rape 


Far and away the most important remaining aspect of a wife’s legal 
subjection to her husband is that he cannot be prosecuted for raping her. He 
may be prosecuted for any accompanying assault, even if this was no more 
than necessary to achieve his object,” but unless he causes her actual or 
grievous bodily harm apart from the intercourse itself and its effects,” she 
would have to bring a private prosecution for the minor offence of common 
assault. The statutory definition of rape (see p. 84) refers only to ‘unlawful’ 
(that is, extramarital) intercourse, but it is assumed that earlier cases 
hold good. These remove the husband’s protection once there has been a 
decree of judicial separation,** decree nisi of divorce” or anti-molestation 
injunction*® or agreement. The same would probably apply to a magistrates’ 
order excluding the husband from the home but not to a personal protection 
order which prohibits only violence or the threat of violence. But there is no 
protection for the wife who is living apart from her husband under some 
other form of order or without any order at all, still less for the wife who is 
still living with him. 

The arguments which are advanced against a change in the law are 
curiously weak.*’” Two of them are inconsistent. On the one hand it is said 
that marital rape will be difficult to prove, while on the other it is said that 
the threat of unjustified proceedings may be used by a wife to blackmail 
her husband into a favourable settlement at the ending of their marriage. 
The difficulties of proving rape are indeed formidable, particularly where 
the woman knows her assailant well; and if they are likely to deter her 
from prosecuting, they are equally likely to deter her from threatening it 
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improperly or her husband from succumbing to such threats. There is no 
reason why the difficulties of proving antisocial behaviour should make us 
any less ready to acknowledge it as a crime. Two other objections assert that 
the criminal law should not intervene in marital relationships and that the 
wife will be adequately protected by her matrimonial remedies. The second 
cannot be right for, as the CLRC itself points out,’ matrimonial remedies no 
longer depend upon considerations of conduct alone, even if all courts could 
be relied upon to regard a single act of marital rape in the same serious light. 
Even if they could, the damage would already have been done (as the CLRC 
again realized, this was an insuperable objection to its proposed replacement 
of criminal with civil sanctions against intercourse with severely mentally 
handicapped people). The belief that the criminal law has no place in 
family relationships could equally be applied to familial violence. At bottom, 
it is a plea to the wife to put her responsibility to preserve the family unit 
above her wish to preserve the integrity of her person: 


Spouses have responsibilities towards one another and to any 
children there may be as well as having rights against each 
other. If a wife could invoke the law of rape in all circumstances 
in which the husband forced her to have sexual intercourse 
without her consent, the consequences for any children could 
be grave, and for the wife too.” 


The fact that the victim may suffer as much as, if not more than, the aggressor 
does not normally inhibit the criminal law from condemning antisocial 
behaviour, and it will certainly be another factor deterring her from the 
hasty action which is so much feared. But although hasty action is deplored, 
so also is the risk that the victim may change her mind, which again has been 
much favoured as a reason for failing to respond to violence against women 
in their homes. The evidence on this is debatable, but in any event the fact 
that some may withdraw is no reason to deny the law’s protection to those 
who continue to want it or to the much greater number whose husbands 
may be deterred by the knowledge that raping their wives would be a crime. 

The real reason for opposing a change in the law is the difficulty which 
many seem to find in believing that it is indeed so dreadful for a husband to 
rape his wife that he should be called a criminal for doing it.** After all, she 
did once wish to have intercourse with him and may do so again. If they are 
still living together and sharing a bed, can he not be allowed to use a little 
persuasion upon her for the sake of their marriage? In the nullity case of G. 
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v. G. Lord Dunedin permitted himself to wish that the husband had used 
some ‘gentle violence’ instead of acquiescing in his wife’s refusals. In Baxter 
v. Baxter (see p. 102) the Court of Appeal actually refused a decree because 
the husband had not insisted, although the House of Lords disagreed.** 

This argument appears to have caused the CLRC to change its mind 
between working paper and report. In 1980 a majority thought that wives 
should no longer be so subject to their husbands or in a position less 
favourable than that of unmarried cohabitants. Nevertheless, they believed 
that the consent of the Director of Public Prosecutions (DPP) should be 
required as a check upon prosecutions which were ‘not desirable in the 
public interest.“ What they meant by this was not explained. By 1984 all 
were agreed that the husband’s exemption should go once the couple were 
no longer living together; but as they could not find an acceptable definition 
of this, they were divided as to whether the law should stay as it is or whether 
the exemption should be abandoned altogether. A narrow majority favoured 
leaving it as it is, and even most of those who wished it to go would have 
required the consent of the DPP to prosecution. 

The majority view is clearly based on the perceived need to preserve 
the unique character of the ‘true rape’. Although the Committee will happily 
contemplate an offence of indecent assault ranging from a small stroke 
to violent oral intercourse, it finds it hard to contemplate an offence of 
rape which includes intercourse between husband and wife. Yet if, as the 
Committee elsewhere asserts, the unique gravity of rape lies in the risk of 
pregnancy and childbirth, the most serious objection to the marital rape 
exemption ought to have been apparent. Before the advent of reliable 
contraception, it could effectively force a wife to bear her husband’s children. 
Even today, unless she is a suitable candidate for oral contraceptives or an 
intra-uterine device, it allows him to proceed without waiting for her to take 
the precautions which are safest for women but which he may dislike. This 
objection may carry little weight with people who see a woman’s prime 
vocation as bearing children, and particularly her husband’s children. From 
the woman’s point of view, she may indeed have the same ambitions, but she 
might prefer it if the law left to her the decision as to whether and when. As 
with the decision to prosecute, however, the law remains curiously reluctant 
to allow women to take responsibility for their own lives. 
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Problems of proof 


All persons accused of crime are presumed innocent unless and until the 
prosecution adduces evidence which satisfies the court beyond reasonable 
doubt that they are guilty. But the law gives extra protection to those who 
are accused of sexual offences. Corroboration of the complainant’s evidence 
is essential to conviction in only a few offences which are rarely charged, 
but in all sexual cases the jury must be warned in plain language that it is 
dangerous to convict on the evidence of the complainant alone. Provided 
that this warning is given, the jury may convict without corroboration if itis 
sure that she is telling the truth, but it is the judge’s duty to go through the 
evidence explaining what is capable of corroborating her account and what 
is not.“ Such reinforced scepticism must have an effect on the outcome of 
many trials. 

Complainants in sexual cases are the only group singled out as 
inherently unreliable because of the nature of the offence rather than their 
own characteristics. It cannot be a coincidence that this is the one class of 
offence in which complainants are predominantly female and defendants 
overwhelmingly male. The standard direction approved by the Court of 
Appeal in R. v. Henry and Manning* explains that ‘experience has shown 
that female complainants have told false stories for various reasons, and 
sometimes for no reason at all’ Archbold now tactfully advises that ‘it would 
be wise to omit the word “female” when giving the direction’,*’ but the 
assumptions underlying this continuing discrimination remain the same.” 

It may be thought that the complainant has a greater personal interest 
in the outcome of the case than have other prosecution witnesses: that she 
may cry rape to cover up the voluntary loss of her virginity or to extract an 
unpaid fee. Such fears are in any event the product of male definitions of 
female virtue. Nor do they reveal interests any greater than those of many 
other victims of alleged crimes, such as the over-enthusiastic club ‘bouncer’ 
who accuses the person he has attacked of having attacked him first, or the 
driver who is seeking to protect his no-claims discount. The plaintiff in any 
civil claim has a much greater personal stake in the outcome than does 
any prosecution witness. Can it be a coincidence that the only civil case in 
which corroboration is required as a matter of law is where the mother of an 
illegitimate child gives evidence against the father in affiliation proceedings? 

It may also be argued that sexual cases are typically cases of ‘her word 
against mine’, for there may be no obvious damage. Yet cases abound where 
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courts have to decide between two competing accounts of the same events 
for which no independent evidence can be provided - for example, where 
the police allege public order offences committed in crowds. In sexual cases 
the warning must still be given when there is no dispute that the offence 
took place but only as to the identity of the assailant, and even where the 
evidence of identity comes from someone other than the complainant.’ 
Similarly, the Law Commission has felt able to recommend the abolition of 
the corroboration requirement in affiliation cases now that there is a 97 per 
cent chance of disproving a wrongful accusation of paternity by blood tests, 
a chance of absolute proof which is far higher than in most cases, whether 
civil or criminal.°° 

The real reason for the rule must therefore be the inherent unreliability 
of women, ‘the danger that fantasy may supplant or supplement genuine 
recollection," as it may with children. Susan Edwards has traced an 
interesting connection between the development of Freudian analytic theory 
and the explanations given in textbooks on the law of evidence, beginning 
in the United States and spreading here.” The evidence to support the 
‘experience’ of female complainants upon which the rule relies is remarkably 
difficult to find.” Chambers and Millar found the belief in false accusation to 
be common among Scottish police officers; when challenged, however, the 
officers could produce few concrete examples.™ If it arises simply because 
the police or the court have not believed a woman’s story, it is a self-fulfilling 
prophecy. Chambers and Millar also found that many regarded the absence 
of a swift complaint to the police as an indication of a false accusation, yet 
the presence of such a complaint cannot in law amount to corroboration. 

There are other ways of casting doubt upon a woman’s testimony. 
Before 1976 the complainant in a rape case could be asked questions about 
her sexual relationships with other men, but traditionally the law drew a 
vital distinction.” An allegation which was relevant to an issue in the case, 
almost invariably consent, might be not only put to the complainant but 
also supported by defence evidence if she denied it. This rule was limited 
to allegations of ‘notorious bad character’, which originally meant only 
prostitution. If a woman was in the habit of agreeing to intercourse with 
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total strangers for money, it could suggest that she had done so again, or at 
least that the defendant had thought so. There were suggestions that the 
rule might extend from prostitution to promiscuity in R. v. Krausz, but only 
if she had shown a total lack of discrimination in her previous partners. 
Allegations of previous relationships with other men falling short of this 
could also be made, but these were not thought relevant to the issue of 
consent: ‘The question in issue being whether or not a criminal attempt has 
been made upon her by A, evidence that she has previously had connection 
with B and C is obviously not in point’ (emphasis supplied).°’ Accordingly, they 
were relevant only to the issue of her credibility, and the defence could not 
call evidence to rebut her denials. 

Women and juries cannot have appreciated the law’s distinction. 
However carefully directed, the jury must have thought that the questions 
were relevant to consent. Indeed, that was why counsel asked them. These 
days it is certainly not obvious that a woman is less credible in the witness 
box simply because she has had sexual relationships outside marriage. The 
implicit suggestion was, ‘Well, there you are, members of the jury: that is 
the sort of girl she is. In other words, if she has done it before, she will 
do it again, and in any event she is not worthy of the law’s protection. In 
practice, this suggestion could often be made without running the risk 
that the prosecution might be allowed to make a counter-attack upon the 
character of the accused. Generally, if the accused attacks the character of a 
prosecution witness, his own character may be attacked in turn. Simply to 
allege that the woman consented in a rape case is not treated as an attack 
upon her character.” This does not necessarily extend to the sort of attack 
which is based upon allegations of intercourse with other men. However, the 
Heilbron Advisory Group on the Law of Rape” had evidence that in practice 
it was widely interpreted, and the accused was allowed to go to considerable 
lengths in cross-examination without putting his own character in issue. 
The Court of Appeal gave apparent approval to this in R. v. Krausz.°! 

Heilbron took the view that a woman’s previous sexual relationships with 
other men were quite irrelevant to her credibility and hardly ever relevant 
to the issue of consent. Evidence of them should be allowed only when her 
behaviour on a previous occasion was ‘strikingly similar’ to that alleged by 
the defence on the occasion of the alleged offence or where she had been put 
forward by the prosecution as a woman of unblemished chastity. If she could 
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not be attacked, it would not matter that the accused could not be attacked 
in return. Parliament, however, rejected the precise limits proposed by 
Heilbron in favour of a much vaguer rule. Evidence cannot be adduced or 
questions asked about any sexual experience of a complainant with a person 
other than the accused without the judge’s leave. That leave ‘shall be granted 
if and only if he is satisfied that it would be unfair to the defendant to refuse 
it’ (1976 Act, Section 2(1) and (2)). 

This has had an effect very different from that envisaged by Heilbron. In 
the leading case of R. v. Viola® the Court of Appeal distinguished between 
‘questions which went merely to credit and no more’ and ‘questions which 
are relevant to an issue in the trial’. The Act was intended to cut out the 
former, in particular the sort of ‘fishing expeditions’ designed to cast general 
aspersions upon the complainant. Although the court was reluctant to lay 
down any hard and fast rule, however, the latter must normally be allowed 
because they might cause the jury to change its mind about her evidence. 
Indeed, if a question is thought relevant to an issue at the trial, the judge will 
surely have no choice, for it must be unfair to the accused to exclude it. There 
may be a grey area between relevance to credit and relevance to issue, but 
once the judge has made up his mind on which side the question lies, there 
cannot logically be any discretion. Some judges may be prepared to keep to 
the old ideas about what is relevant to consent or to limit themselves to the 
Heilbron ideas on the same subject. The facts of Viola were of the ‘similar 
behaviour’ type envisaged by Heilbron. But there is ample evidence from 
the observations of Zsuzsanna Adler at the Old Bailey that others are now 
taking a broad view of what may indicate consent.“ Lord Coleridge’s view 
that ‘connection with B and C is ‘obviously not in point’ may have given way 
to a rule which has actually extended rather than restricted the scope for 
such questioning. 

The risk of this questioning is one of the many reasons why rape victims 
are reluctant to complain to the police. The police clearly regard it as their 
duty to test such complaints more rigorously than those of other victims of 
alleged offences. They may indulge in just the sort of fishing expedition 
which the 1976 Act was designed to prevent. Nor are they immune from the 
ideas of contributory negligence or provocation which have been current in 
the courts. Walmsley and White found that 50 per cent of convicted rapists 
were strangers to their victims, 27 per cent casual acquaintances and 23 per 
cent well known. Yet the London rape crisis centre figures for victims who 
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approached them indicated that a majority of assailants were known to their 
victims.® Can it be that such cases are less often reported to the police, or 
less often prosecuted by them, or less often convicted in court? The parallel 
with their figures for sentencing is more than interesting. It all contributes 
to the picture of a legal system which combines a high degree of protection 
in theory with a rather more selective degree of protection in practice. 


Public order and decency 


The official explanation for laws against soliciting or prostitution no longer 
rests upon morality but upon the preservation of public decency, the 
protection of the citizen against offence and the protection of the prostitute 
against exploitation. Once again, however, we see how far those laws still 
reflect the male interests we have defined. Far more protection is given to 
men against the possible offence caused by homosexual approaches, and 
even by some heterosexual approaches, than is given to women against any 
sort of approach at all. Male soliciting or importuning for immoral purposes 
in a public place carries a heavier maximum penalty than the street offences 
of the female ‘common prostitute’. It is not limited to known prostitutes or 
to soliciting for the purposes of prostitution. It is limited to soliciting for 
homosexual purposes, unless the man was accosting girls below the age of 
consent.” The female common prostitute may be prosecuted for soliciting 
men for heterosexual purposes or even for loitering in order to do so. 
Neither of these offences requires any proof of annoyance. Yet there is no 
specific offence of soliciting or accosting women either for heterosexual or for 
homosexual purposes. 

There are two obvious ways of removing the discrimination. One 
would be to abolish all soliciting offences and rely upon the public order, 
highway or road traffic offences which are arguably sufficient to cover all 
its objectionable aspects. Police forces who have wanted to curb the ‘kerb 
crawler’ have already found methods of doing so. The other solution would 
be to define a single offence. The CLRC has done neither. It believes that any 
male soliciting for homosexual purposes should remain an offence because 
it is ‘liable to cause serious annoyance, particularly to the person accosted’. 
Apparently they do not believe that soliciting females is liable to cause such 
serious annoyance that it should receive blanket condemnation. They do put 
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forward ideas for a new offence of ‘kerb crawling’ This would be limited to 
soliciting from cars, and only in such a way as to cause fear or annoyance or 
possibly for the purpose of prostitution. 

This might prove a more satisfactory solution to both of the evils at which 
the Street Offences Act 1959 is aimed. The Act’s main alleged justification 
is the nuisance or annoyance caused to other people in the neighbourhood 
and in particular to the ‘respectable’ women there. Yet it is the prostitutes’ 
clients who cause the nuisance to other women. Preventing kerb crawlers 
from causing them fear and annoyance would certainly be a possible 
solution to this. Any nuisance to the neighbourhood which may be caused 
by the practice of prostitution in the area might also be better tackled by 
measures aimed at the prostitutes’ clients rather than at the prostitutes 
themselves. This certainly seems to be the experience of those places which 
have tried to do this. 

There are many other objections to the Street Offences Act, which 
cannot be cured simply by extending it to male heterosexual prostitutes 
or by removing the pejorative adjective ‘common’. The offence relies solely 
on the evidence of police officers, both as to the soliciting or loitering and 
as to the fact that the accused is a common prostitute. The court is bound 
to know that she is a prostitute because this is part of the offence itself. If 
the system of cautioning that was agreed to before the Act was passed is 
carried out, the court will also assume that this is by no means the first time. 
Such a system might have been designed to encourage the development of 
ground rules under which known prostitutes are regularly brought before 
the court for routine condemnation and financial penalties, irrespective of 
the actual facts, and under rather more serious threats should they fail to co- 
operate. Nor are the penalties only financial. The power to imprison for the 
offence itself was removed in 1982, but if a prostitute is fined, she will have 
to choose between earning the money to pay the fine or going to prison in 
default. If she goes to prison, her children will probably have to go into care. 
Once they are in care, there is certainly a risk that the local authority will 
assume parental rights because of her ‘habits and mode of life’.”” 

In fact, there is little evidence that the police succumb to the Act’s 
temptation to abuse it in a serious manner. There is more indication that 
the prostitutes themselves accept routine arrest as a fact of life.” It is highly 
doubtful whether the Act has any other effect than the expression of public 
disapproval, for the practice of prostitution itself is lawful and prostitutes 
do not regard themselves as real criminals. Yet the CLRC is reluctant to make 
radical changes, and some members were obviously opposed to the removal 
of the power to imprison for the offence. 
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The Act is only one of the ways in which the law operates to condemn the 
prostitute and her prostitution without outlawing the trade as such. Indeed, 
the CLRC gave serious consideration to proposals for shifting its exploitation 
from the underworld to the state. The law also purports to condemn the 
exploitation of prostitutes. Yet by making it almost impossible to carry on 
the trade in a lawful fashion it can drive the prostitute into the hands of 
unscrupulous individuals and organized crime. In practice, a great deal more 
attention is devoted to enforcing the Street Offences Act against one section 
of the trade than against the equally unlawful activities of the less obvious 
sections who work through contact magazines, clubs and saunas, or hotels. 

In theory the law prohibits almost all methods of contacting clients. The 
prostitute cannot solicit in the open, or even in view of the open, or througha 
directory or contact magazine. The former offend against the Street Offences 
Act and the latter against the common law offence of conspiracy to corrupt 
public morals discovered by the House of Lords only shortly afterwards.” 
‘Discreet’ advertising is favoured by the CLRC. In theory the law also makes it 
difficult for a prostitute to find premises. If she shares with another, they may 
be prosecuted for running a brothel, and their landlord will also be at risk. If 
she rents a place on her own, she runs no risk herself, but her landlord does 
so if he lets the room for that purpose or charges her an inflated rent, and in 
either event he may not be entitled to recover the rent by legal process. It is 
well known that debts which cannot be recovered by legal process are often 
collected in less orthodox ways. Together these provisions prevent two or 
three prostitutes from sharing for mutual comfort and protection, as many 
would wish to do. The CLRC would keep the offences of managing, letting 
or permitting premises to be used for prostitution, except where they are 
used as both a home and a business by only one or two prostitutes. This is 
certainly a step in the right direction, although it would create a new offence 
of letting business premises to a single prostitute and would encourage 
others to work from home in residential areas.” There is every reason to 
believe that this is what many of them do already.” In theory the law also 
makes it virtually impossible for the prostitute to carry on any sort of normal 
life outside working hours or to establish more conventional relationships 
if she wishes. Any man who lives with or is habitually seen with her is 
presumed to be living on her immoral earnings. The CLRC would like to see 
this presumption go, but it is reluctant to draft a general offence of coercion 
and exploitation to replace the present offences aimed at the pimp, the 
ponce and the madam. Instead it suggests offences of controlling, directing, 
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organizing or arranging prostitution for gain. This would perpetuate the 
law’s present focus upon the commercial exploitation of prostitution rather 
than the coercion or exploitation of the prostitutes themselves. The CLRC has 
undoubtedly been listening to the voice of the prostitutes’ campaigns, but it 
is not surprising that its approach should remain bounded by the framework 
of the current law. 

The current law is still trying to balance the need to control the activities 
of the woman who sells her sexual services commercially, rather than in 
the more orthodox fashion, against the need to preserve the convenience 
of having a class of women who are prepared to do this. But it goes deeper 
than that. Female prostitution challenges the gender order in a fundamental 
way. All the other methods whereby a woman exchanges her sexual services 
for financial reward take place within a familial, non-commercial context. The 
woman usually becomes dependent upon the man for her support. She may 
also be expected to bear his children. This will usually ensure that she is 
unable to compete in the outside world on equal terms. Whatever the reason 
why an individual woman resorts to prostitution, for many it is undoubtedly 
the only way to earn a good living in a man’s world while retaining their 
independence. 

It is also important to see the greater condemnation of the prostitute 
which resulted from the Street Offences Act of 1959 alongside the so- 
called permissive society which developed during the 1960s. This not 
only encouraged women to adopt traditional relationships without their 
traditional compensations but also encouraged the further exploitation of 
women’s bodies for masculine profit as well as entertainment. While the 
Street Offences Act was increasing the censorship of women who exploited 
their own bodies for profit, the Obscene Publications Act 1964 and the repeal 
of the Theatres Act were reducing almost to vanishing point the censorship 
of others who sought to do so. Women are now beginning to realize that 
allowing them equal freedom to pursue their own sexual activities is one 
thing, but conniving at the horrifying abuse and degradation involved in 
most pornography is something quite different. Even if the recent debate 
about the boom in video ‘nasties’ has focused mainly on the threat to children 
rather than on the exploitation of women which they reveal, women are now 
beginning to protest on their own behalf as well as that of their children. 
Their role in bringing about the introduction of the local authority power to 
control the activities of ‘sex shops’ in the Local Government (Miscellaneous 
Provisions) Act 1982 is an interesting case in point. 


Sex and marriage 


Traditional family law reflected male interests just as clearly as did the 
criminal law. Hence Parliament first began to intervene in the indissoluble 
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marital union decreed by the Church by granting private Acts of divorce 
against adulterous wives in order to continue the succession to peerages in 
the male line. Other very rich husbands were later able to take advantage 
of the same principle and procedure. During the nineteenth century four 
private Acts were passed in favour of wives, but all depended upon more 
than their husbands’ adultery. In 1857 the Lord Chancellor explained why: 


A wife might, without any loss of caste, and possibly with 
reference to the interests of her children, or even of her 
husband, condone an act of adultery on the part of her husband 
but the husband could not condone a similar act on the part of 
a wife... the adultery of the wife might be a means of palming 
spurious offspring upon the husband, while the adultery of the 
husband could have no such effect with regard to the wife.” 


These same values were embodied in the Matrimonial Causes Act of 
1857. A husband could divorce his wife for a single act of ordinary sexual 
intercourse outside marriage, whereas the wife had to show not only the 
intercourse but also some aggravating feature. This double standard in 
the grounds for divorce persisted until 1923. On the other hand, the wife 
could also divorce her husband for acts of unnatural sexual intercourse. 
Wives could not be divorced for infidelities other than ordinary intercourse 
until it became possible to treat them as cruelty after 1937.76 The order 
of importance was thus almost exactly the same as that revealed by the 
criminal law. 

Furthermore, save among those of more than independent means, a 
finding of adultery has always had more serious consequences for a wife. 
It has been a reason for depriving her of the custody of her children, even 
though this has conflicted with the value attached to mothering for a child. 
This persisted until the 1970s. It has also been areason for depriving her of any 
economic recompense for the state of dependence produced by marriage and 
motherhood, irrespective of its relevance to the current marital problems. 
This was enshrined in the law of maintenance during marriage until 1981, 
although it retreated much earlier from the law of divorce. It has never 
entirely disappeared and is currently reappearing fast. Its reappearance is 
associated with the idea that maintenance is primarily the price which the 
guilty husband has to pay for his release. Even if that were so, the cost to him 
is not the same as the cost to her. Similarly, the belated emergence of the 
wife’s right to sue for enticement should be compared with the husband’s 
long-standing claim for damages against an adulterer for loss of his wife. 
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These recognized her economic value to her husband, both in her fortune 
and in her services as housekeeper, wife and mother. They also recognized the 
injury to his feelings, the blow to his honour and the hurt to his family life.” 
Both actions were abolished only in 1970. 

Between the parties themselves the law has shown more sympathy for 
the sexual needs and failings of husbands than for those of wives. This 
became apparent after 1937, when cruelty and desertion were added to the 
grounds for divorce, and the courts were able to develop a coherent doctrine 
of marital rights and duties. Women were still supposed (perhaps in both 
senses of the word) to be uninterested in sex for its own sake. A woman 
could complain of her husband’s excessive sexual demands.” She might also 
be excused an ‘invincible repugnance’ to intercourse which distressed her as 
much as her husband.” She could not be excused her marital duties simply 
because she disliked her husband, or felt that he was not providing her with 
adequate support, or feared that the consequences might interfere with her 
attempts to support herself through her own career® Yet a wife might not 
be allowed to complain even of an unjustified refusal of intercourse by her 
husband,"! still less of a refusal which stemmed from sexual incompatibility 
and an inability to satisfy her.8? 

These cases might have been explained by the then prevailing doctrine 
that cruelty had to be ‘aimed at’ the other spouse. When that doctrine was 
abandoned in 1963, however, the discrimination became even clearer. A 
deliberate refusal by a wife who had no invincible repugnance to sex could 
certainly be condemned,” but so could an involuntary frigidity which 
stemmed from an unconquerable fear of childbirth.** A husband, on the other 
hand, could be condemned where his refusal was clearly unjustified® but 
not where he was simply under-sexed or uninterested.® On similar lines, the 
Court of Appeal refused to find a husband refusal was clearly unjustified®’ 
but not where he was simply under-sexed or uninterested.® On similar 
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lines, the Court of Appeal refused to find a husband guilty of wilful refusal 
to consummate the marriage where he had suffered a ‘loss of ardour’ for a 
wife who had gone through an operation in order to enable them to do so. 
The courts’ sympathy for husbands who are unable to satisfy their wives’ 
sexuality or, more properly, their lack of sympathy for the sexual needs of 
wives, has persisted into the modern law of divorce.” Interestingly, although 
it could just as easily be argued that neither a wife nor a husband can these 
days be expected to live with a spouse who is sexually incompatible, Bromley 
argues that the discrimination would be better avoided by extending equal 
sympathy to under-sexed wives.’ 

It seems clear that the law has still not entirely abandoned a sexual 
stereotype which is based upon the need to confine a wife’s sexuality to 
her proper sphere of bearing her husband’s children and a deep reluctance 
to recognize those other dimensions which are taken for granted in men. 
It takes pride of place, of course, when we come to the law’s approach to 
fertility and childbirth. 
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Motherhood 


Bearing children is the only experience which inevitably differentiates 
women from men. For many of us it is a uniquely satisfying experience even 
if it is not altogether enjoyable. It is a crucial part of our identity which we 
cannot ignore even supposing we would wish to do so. Because of this, as Ann 
Oakley has said, ‘how reproduction is managed and controlled is inseparable 
from how women are managed and controlled.’ This applies both to those 
of us who wish to have a child and to those of us who do not. The control of 
childbirth is as important as the control of conception. Hitherto feminists 
have placed a great deal more emphasis on the control of conception, but this 
is natural enough. It is not only, in Glen Petrie’s words, that ‘the realization of 
an effective, cheap method of contraception readily available to women, to 
free them from the fear of repeated pregnancies, provides a more credible 
basis for progress towards genuine liberty’ than the right to own property,” 
for that may only set us free to compete in a man’s world. For many of us it 
is a matter of life and death. Advances in living standards and medical care 
are not the only reason why maternal deaths fell from one in every 250 live 
babies in 1915 to one in every 7,000 today. Seventeen per cent of the deaths 
which took place in the years 1973-5 were the result of ‘hypertensive 
diseases of pregnancy’, for which there is ameliorative treatment but still 
no prevention or cure. Women who suffer from those diseases and others 
which make child-bearing dangerous have an urgent need to control their 
own fertility. Nevertheless, there is an equally important dimension in the 
control of the process of child-bearing itself. After child-bearing, of course, 
comes child-rearing, which is not biologically determined. Both men and 
women can experience its sorrows and its joys. But that has not prevented 
the society in which we live from apportioning the task between them in a 
peculiarly rigid way. It is also a way which makes the female portion of that 
task particularly vulnerable to outside control. 

In this chapter, then, we shall be concerned mainly with two themes. 
One is the way in which the law and legal institutions have defined women 
primarily as child-bearers and child-rearers, a theme also of the previous 
chapter. Perhaps more important, however, has been the way in which the 
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law has contributed to the control of those functions, at first by the woman’s 
husband and later by the growing army of professional experts in childbirth 
and child care whose authority the courts have legitimated. Much of that 
control has been advanced in the name of children and their needs. We 
should be the last to deny that children have needs which both their parents 
have a duty to supply. In the past the law was content to allow the father to 
determine these, save in the very gravest cases of neglect or abandonment 
of duty. Now the initiative has passed elsewhere. At no point can we apply to 
mothers what was once said of fathers: ‘The law does not interfere because 
of the great trust and faith it has in the natural affection of the father to 
perform his duties, and therefore gives him corresponding rights... The 
rights of a father are sacred rights because his duties are sacred duties.* 
Sacred motherhood is a different concept. 


Fertility and the rights of husbands 


The law has contributed as much as any other social institution to the 
attempt to confine child-bearing within marriage. However, while it has 
shown considerable sympathy for the wife whose husband refuses to allow 
her to fulfil her natural functions, it has also imposed a duty upon her to do 
so. This notion that a husband has a right to the reproductive services of 
his wife, combined with his undoubted common law right to the possession 
of her child, have no doubt contributed to the control which the medical 
profession were prepared to concede to him over the process of childbirth 
before they took it over themselves. 

Most of the English case law has concentrated upon contraception. 
Once wilful refusal (as opposed to inability) to consummate a marriage 
became a ground for annulling it in 1937, the Court of Appeal decided 
that barrier methods of contraception and even premarital vasectomy 
prevented consummation, so that the spouse concerned would be guilty 
of wilful refusal.” These decisions were in favour of wives who wanted to 
have their husband’s children. Fortunately for those who did not, however, 
they were overruled by the House of Lords in Baxter v. Baxter.° This merely 
shifted the debate to the grounds for divorce. There is a long string of cases 
holding husbands at fault for denying their wives’ natural functions through 
insisting on coitus interruptus,’ or refusing intercourse despite the wife’s 
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pleas that she could ‘not stand doing half the job of being a wife to you’® or 
having a vasectomy without her consent.’ 

Where the wife did not wish to have children, the courts were originally 
sympathetic to those who were afraid to do so. In Fowler v. Fowler’? Lord 
Justice Denning observed that a court could easily infer that a husband 
who took contraceptive measures against his wife’s wishes intended to 
inflict misery upon her, but that a wife’s insistence might be due to a fear 
of childbirth. Once the need for such an intention disappeared, even the 
fearful could be divorced. The courts had very little sympathy for the wife 
who had no such fear but simply wished to put other interests first. In Forbes 
v. Forbes" the wife was far more interested in her painting career and had 
been evasive about having children before they were married. The husband, 
who found her ‘cold-blooded preparations’ repulsive, was granted a divorce. 
Sympathy for the husband who not only wanted children but also wanted 
intercourse to be pleasant for him, irrespective of whether it was pleasant 
for his wife, was evident. 

Some decisions can, of course, be explained by the need to find fault- 
based grounds on which to dissolve a marriage which was obviously 
dead, but the consistency of the courts’ approach through all these cases 
is astounding. Now that fault is no longer a necessary ingredient, it might 
be thought unreasonable to expect either spouse to live with the other 
where one of them wished to use contraception and the other did not. 
Yet in Archard v. Archard” the wife was advised by her doctor to avoid 
pregnancy after a miscarriage, while the husband was advised by his priest 
that it was sinful to have intercourse with a woman who used artificial 
contraceptives. The wife was denied a divorce on the basis that both of them 
were behaving reasonably. Later cases have emphasized that it is the effect 
of the respondent’s behaviour, rather than the behaviour itself, which must 
be unreasonable. Such a wife might get her divorce today unless perhaps she 
had no such obviously valid reason for wishing to avoid conception. 

The attitude of divorce courts, however, cannot explain the traditional 
medical belief that a husband had a right to prevent his wife from being 
sterilized or given contraceptive treatment. His powers of physical coercion 
lasted only until 1891, and it is doubtful whether they ever gave him power 
to licence or forbid what would otherwise be assaults by third parties.'? A 
more convincing explanation might have been the husband’s action for the 
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loss of his wife’s consortium and services, which was abolished only in 1982. 
But this applied only where a wrong had been done to the wife; if she had 
consented, no wrong would be done. In Bravery v. Bravery (see note 9) Lord 
Justice Denning held that a male sterilization without just cause or excuse 
was so intrinsically harmful as to be an unlawful assault irrespective of 
the patient’s consent. The other two judges, however, expressly disagreed. 
Nevertheless, the law has never imposed a duty upon doctors to provide 
treatment if they do not wish to do so, except as part of their duty to take 
reasonable care for the health and safety of their existing patients. 

Once the wife had conceived, there was also a traditional belief that her 
husband was entitled to choose between her life and that of the child. It is 
easy to see how such a belief might be constructed out of his possessory 
rights over both, but rather less easy to see how it could be constructed out 
of the courts’ approach to the enforcement of those rights. In Paton v. British 
Pregnancy Advisory Service Trustees‘* the President of the Family Division 
refused to grant a husband an injunction preventing his wife from having 
an abortion. Having pointed out that the child itself has no rights in civil 
law unless and until it is born alive, the judge regarded the husband’s claim 
as part and parcel of his rights as a husband rather than as a father. He 
pointed out that the courts had long since given up any attempt to enforce 
the obligations of matrimony by direct order: ‘no court would ever grant 
an injunction to stop sterilization or vasectomy’ any more than it would 
use the old decree of restitution of conjugal rights to compel matrimonial 
intercourse." The more interesting question today is whether the court 
would have granted the injunction if the husband could have shown that the 
abortion would be unlawful. The likely answer is that he would have found 
it virtually impossible to do so because control over that decision has been 
taken over by the medical profession. 


Fertility and the powers of doctors 


In Paton the judge reached a similar conclusion to the one reached by the 
United States Supreme Court in Planned Parenthood of Missouri v. Danforth" 
but by a very different route. In Roe v. Wade” the Court had held that a State 
could not interfere with the mother’s right to decide, in consultation with 
her physician, to terminate a pregnancy during the first twelve weeks. This 
was part of her constitutionally guaranteed rights of privacy, and the State’s 
interest in the preservation of the foetus was not such as to entitle it to 
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intervene. If the State could not do this by direct regulation, neither could 
it delegate a power of veto to anyone else, whether the father of the child or 
the husband of the mother. The Court appreciated that it was allowing the 
mother to act unilaterally in a matter in which many considered that the 
decision should be joint. Where two disagree, however, only one can prevail: 
‘inasmuch as it is the woman who physically bears the child and who is the 
more directly and immediately affected by the pregnancy, as between the 
two, the balance weighs in her favour’ 

In English law the decision as to whether an abortion is appropriate 
must be taken on medical grounds by two doctors. The abortion must be 
carried out by a doctor in a National Health Service Hospital or specially 
approved clinic. The appropriate forms must be completed." The difference 
in approach between English law and the law in the United States is a large 
part of the reason why abortions are so much more readily available there 
than they are here, despite the fact that neither country places a positive 
duty upon doctors to act. The problems of interpretation are endless. 
They obviously allow the doctors to discriminate between deserving and 
undeserving cases in a way which may have nothing to do with what the law 
in fact allows. As Oakley reports, ‘It is, apparently, unmarried women with no 
children whose request for abortion is most likely to be unsympathetically 
interpreted; as a group they are most likely to have a private instead of an 
NHS abortion.’ 

Thus abortion is lawful where continuing the pregnancy would involve 
a greater risk to the life of the pregnant woman or of injury to her health 
or that of any existing children of her family than if the pregnancy were 
terminated. Some believe that this allows any doctor who has actually 
examined the woman to reach that conclusion during the first twelve weeks 
of pregnancy, for the risks of death from childbirth are statistically greater 
than those of an early abortion. Others believe that he must make a careful 
calculation of the odds not only of mortality but also of morbidity. All sorts 
of problems can enter into that calculation. Is a risk to her mental health 
the risk of a recognized mental illness or disorder or simply a risk to her 
psychological well-being? Does a risk to her health cover risks which will 
materialize after the birth? How can her pregnancy or confinement affect 
the health of her existing children? 

At least the doctors are allowed simply to compare the relative risks 
rather than to make value judgments about their seriousness. Hence there is 
a powerful medical lobby in support of the current law. Value judgments are, 
however, involved in the second ground, which requires a substantial risk 
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that the child, if born, would be seriously handicapped by mental or physical 
abnormalities. Williams regards this as an extension of the first ground, 
basically designed to protect the parents from the damage to their welfare 
that a handicapped child might cause and, secondarily, to spare the public 
purse.” Given the enormous problems which rearing such a child can bring 
to many mothers,”! they would certainly welcome this view of the matter. It 
can, however, be looked upon as another means whereby the state is seeking 
to safeguard the quality of its investment in the future, a recurring theme 
which has much more sinister implications. 

The most striking thing about the grounds for abortion, however, is that 
they are not expressed in moral terms. Abortion may involve a very serious 
moral dilemma for the mother, but the decision is not left to her. On the other 
hand, the state has not been prepared to make it either. One helpful way 
of looking at the question is to ask what duties the mother may reasonably 
be expected to owe the foetus.”* This would make abortion available to the 
rape victim and to the victim of failed contraception, neither of whom is 
expressly covered by the present grounds. The effect of the Act is to leave the 
whole decision to doctors, whose opinion must be bona fide but need not be 
reasonable. Given the breadth of interpretation allowed, their decisions are 
likely to be more often moral than purely medical. 

It is interesting to compare the law’s approach to abortion with the 
reluctance of legislators to interfere in scientific advances in human 
fertilization and embryology. Doctors have gone to very great lengths to 
help women who wish to be mothers, even though this wish might not 
have been granted by an agency responsible for placing an existing child. 
In America their methods are already being used with a view to producing 
the best possible babies. Developments in techniques are happening all the 
time, and their implications are frightening. The Warnock Committee is 
now investigating the issues and the legislators may at last be preparing to 
impose a little restraint. 

In the meantime the medical profession has also taken charge of the 
process of childbirth itself. The first legislation came about because of its 
sustained campaign against ignorant, incompetent and drunken ‘old hags’ 
who constituted a ‘danger to the public’. Hence the Midwives Act of 1902 
prohibited women from attending other women in childbirth ‘habitually 
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and for gain’ unless they did so under medical supervision or were certified 
as midwives under the Act. In 1926 the words ‘habitually and for gain’ 
were dropped, and all people were prohibited from attending unless they 
were certified midwives or acting under medical supervision. It may have 
been generally believed that this meant professional attendance. The Act, 
however, did not say so, and in 1982 a husband was successfully prosecuted 
for delivering his own child. The Nurses, Midwives and Health Visitors Act 
1979 (section 17) goes further still and insists that only qualified midwives 
and doctors can attend women in childbirth (with exceptions for those 
in training and for emergencies). The upshot of this is that women are 
effectively obliged to have their babies where those qualified midwives and 
doctors are prepared to attend them. Since 1964 hospital deliveries have 
risen from 30 to 97 per cent. 

Finch asserts that the 1979 Act is a rare attempt to use the criminal law 
to ‘enforce an aspiration to excellence’.* That, of course, depends upon whose 
definition of excellence is used - mother’s, doctor’s or midwife’s. The medical 
case for control rests on the twin assumptions that pregnancy is a disease 
which is almost bound to cause problems, and that the profession’s methods 
of dealing not only with the problems but also with the disease are bound to 
be best. Both assumptions are controversial,” but we need only make three 
observations. First, the views of doctors are notorious for changing over 
time, as any reader of their instruction manuals on mothering will know. 
Second, they are also notorious for disagreeing with one another, as any 
court which has listened to their evidence will know. Third, however, in any 
case in which the law gives them the right to exercise their own judgment, 
the law will respect a view which is held by a responsible body of medical 
opinion, even if it is contested by another equally responsible body.” The 
implications go much deeper than the current debate about hospital and 
home delivery. The doctors may claim to dictate not only methods but also 
objectives. They have now moved beyond their former concern for maternal 
and perinatal mortality and are looking to produce the best possible babies. 
To what extent may they override the mother’s wishes in order to do so? 

Eekelaar and Dingwall argue that the monopoly created by the Midwives 
Act means that ‘the mother’s wishes will be relevant to the attendant’s duties 
towards her, but cannot be uniquely determinative of his duties towards 
the child. It is a matter for his professional judgment as to how far those 
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wishes should modify actions he believes to be in the child’s best interests.” 
At common law a child had no rights until he was born, but he could then 
sue in respect of injuries caused by a doctor’s negligence during his birth.” 
The authors imply that the attendant could therefore overrride the mother’s 
refusal to allow such things as foetal monitoring, forceps delivery, episiotomy 
or even Caesarian section. 

Whatever the arguments against that view - and it is by no means clear 
that the common law would have put the best interests of the child, as defined 
by the doctor, above the mother’s right to self-determination - the law has 
certainly been changed by the Congenital Disabilities (Civil Liability) Act 
1976. Under that Act there is liability to the child for injuries caused before 
he was born only if they were caused in breach of a legal duty to his mother. 
There is obviously a duty to take reasonable care of her, and a failure to do so 
which causes harm to her child will be a ground for liability. There is almost 
certainly a duty owed to her to take reasonable care of her child. However, 
there can be no breach of duty to her if she has asked for something to be 
done or has refused to allow it to be done. Where she has said nothing, she 
must be presumed to put her own life and health before that of her child, 
unless she has agreed to the contrary. The 1976 Act automatically rules out 
any possibility that she herself may be liable to the child.” 

Eekelaar and Dingwall agree with the Law Commission* that a child 
should not be able to sue his mother for injuries caused by such things as 
smoking during pregnancy. This is not so much for the mother’s sake as 
because the child might suffer from the conflict of interest thus produced. 
They argue, however, that obstetric attendants should be able to intervene 
without the mother’s consent in order to protect the baby in the womb or 
during delivery. They point out that this consequence of the 1976 Act runs 
counter to the whole trend of modern child-protection legislation, which 
is to allow intervention in the autonomy of parents for the good of their 
children. Indeed, child-care law is now prepared to allow interventions 
judged solely according to the ‘first and paramount consideration’ of the 
child’s welfare. Taken to its logical conclusion, this could insist that there 
are no Sacrifices, of well-being, health or even life itself, which a mother 
must not make to ensure the best possible life for her child. We would then 
be back to the choice which was once given to husbands, but this time it 
would be given to the doctors. Their desire to produce perfect babies for 
the nation’s investment in the future might then tempt them to insist that 
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certain mothers were sterilized or had abortions against their will. Eekelaar 
and Dingwall are against any such broad principle, arguing that the rights of 
children can be defined only by reference to the duties which can properly 
be imposed upon their parents or others, but could the law ever impose an 
obligation to have an abortion? 

An ominous note was struck in the case of Emeh v. Kensington and 
Chelsea and Westminster Area Health Authority.” A child was born as a result 
of a failed sterilization operation, but the mother’s damages were limited to 
the pain and suffering of the first four months of pregnancy and a second 
sterilization because she could have minimized her damage by having an 
abortion. This is akin to the decision of the Scottish court which refused to 
make an order against the father of an illegitimate child because the mother 
had failed to prevent the child’s birth. Such decisions refuse to allow mothers 
to have the same doubts about contraception and abortion as have afflicted 
fathers, doctors and legislators. 

Failed sterilization and abortion raise the more difficult problem of 
reconciling the belief that children are a blessing and a delight, especially 
to their mothers, with the undeniable costs of bringing them up. In Scuriaga 
v. Powell” a mother was awarded damages for pain and suffering, loss of 
earnings and earning capacity and marriage prospects, but not for the costs 
of bringing up the child. In Udale v. Bloomsbury Area Health Authority”? 
the mother’s loss of earnings was limited to that made necessary by the 
pregnancy and birth. Even this has been criticized on the ground that if 
children are indeed a blessing and delight, the law should not compensate 
for any losses after they have been born.** Astonishingly, however, a father has 
recently been awarded damages, apparently for the cost of bringing up the 
child, after a failed vasectomy.” The conflict between these cases will have 
to be resolved by the Court of Appeal. They are nevertheless an excellent 
illustration of how easy it is for the law to perceive the financial loss to the 
father, who has to provide for an unplanned child, but not to the mother, who 
has to bring him up. Quite apart from its view of the compensations which 
the child should bring to both parents, the law is not used to conceptualizing 
the services of a wife and mother as labour which is worthy of its hire. 
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Children and the rights of husbands 


Itis clear thatthe law regards children as a benefitto men as well as to women. 
In the days when legal institutions were designed for the needs of the landed 
and propertied classes, the reasons were obvious. The first requirement of 
any system of patrilineal descent is a means of discovering reliable heirs. 
Children are needed to carry on the family property or enterprise and to 
enhance its status whenever possible. However, ‘motherhood, although 
also a legal relationship, is based on a fact, being proved demonstrably by 
parturition. Fatherhood, by contrast, is a presumption. The father needs 
the law to turn him into a father. A formal link is established between man 
and woman through the medium of marriage, after which it is presumed 
that all children born to the woman belong to the man. The corollary is the 
wife’s obligation to remain faithful to her husband. The presumption of 
legitimacy was extremely difficult to rebut in English law until the Family 
Law Reform Act 1969 made it possible, in effect, for a husband to disclaim 
the relationship by evidence showing that it was more likely than not that 
the child was not his. By that stage the chances of his being able to do this by 
blood tests had become extremely good and the Act also made provision for 
this. By contrast, the standard and burden of proof imposed upon either a 
mother or a father who wishes to establish the relationship between father 
and extramarital child is still high.” The reason given for the strength of 
the presumption of legitimacy at common law was the courts’ reluctance 
to impose the disabilities of illegitimacy upon the child or those of adultery 
upon the mother. As Engels made clear as long ago as 1884, however, the 
original position was the reverse: the disabilities were so great because of 
the need to ensure that the presumption generally reflected the facts.*® 
Once the relationship had been established, the common law was 
concerned mainly with defining and enforcing the rights of legitimate fathers. 
Blackstone saw those rights as the necessary concomitant of the father’s 
duty to provide maintenance, protection and education for his children.*? 
He also thought that the main function of marriage was to ensure that a 
man was there to do this, as a woman ‘generally wants ability’. At that stage, 
however, the only system of law which made any attempt to enforce parental 
duties was the Poor Law. This imposed maintenance obligations upon both 
mothers and fathers of legitimate and illegitimate children. Its objective was 
to save the parish expenditure. It was also quite irrelevant to the propertied 
families with whom the common law was concerned. Although Blackstone 
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laments its deficiencies in the matter of education, such families were unlikely 
to feel that there was a gap. Their children’s needs could generally be defined 
by reference to the needs of the family as a whole. 

The common law did provide mechanisms for enforcing the father’s 
rights. Rights of physical coercion lasted only until the age of discretion. 
Interestingly, the age for girls was fixed at 16 by reference to the criminal 
liability of seducers. The age for boys was fixed at 14 by reference to the 
medieval age for taking to the field of battle.“ The father’s right to control 
other matters lasted until the age of majority at 21, and these were the 
subjects of prime concern to the preservation of the family - education, 
religion, marriage and the control of the child’s own assets. If the father 
died, he could appoint a guardian to take over his powers and ensure that 
his wishes continued to be respected. In practice, the families who operated 
settlements could control their children for as long as they liked. The only 
part played by the mother in all of this was her right to act as the guardian ‘for 
nurture’ of a child up to the age of 14 if her husband died without appointing 
a guardian to supplant her. 

The law began to change with the nineteenth-century triumph of middle- 
class individualism and self-help. The child became important not only 
for what he might inherit or contribute but also for the sort of person he 
was to become. The evolution of the human race, like that of other species, 
would depend upon the survival of the fittest. Later on these ideas led to an 
enormous expansion in the apparatus for intervening in the bringing up of 
children, particularly in the poorer sections of society. At first the main effect 
was greater emphasis on the importance of nurture and the enforcement 
of parental duties as well as rights. The common law courts had power to 
enforce a father’s claim for possession and could decline to do so only in the 
most extreme cases of cruelty or neglect. The chancery court had jurisdiction 
over all aspects of a child’s upbringing. It would usually employ this in 
order to assist the father to enforce his wishes, but it was somewhat more 
prepared to listen to a challenge to his authority based upon what would 
be better for the child.“ Such a challenge, whether it came from the mother 
or elsewhere, could succeed only if the father had acted badly enough as a 
father to forfeit his claims. It was irrelevant that he might have acted badly 
as a husband. Worse still, a string of cases in the early nineteenth century 
revealed that he could not be prevented from separating tiny children from 
their mothers’ care or daughters from their mothers’ influence. In Ball v. 
Ball,” for example, the court was petitioned by a mother and her 14-year- 
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old daughter. The mother had obtained an ecclesiastical decree of separation 
from her husband, who was living in adultery with another woman, but he 
had removed the daughter and sent her away to school. The court held that 
‘some conduct on the part of the father with reference to the management 
and education of the child must be shown to warrant an interference with 
his legal right’ As there was none here, the court had no power to award the 
mother access, let alone custody, ‘although I know of no act more harsh or 
cruel than depriving the mother of proper intercourse with her child’. 

These cases, together with the energetic campaigning of Caroline Norton 
and others, prompted Parliament to pass a series of Acts giving the court 
(and later the county and magistrates’ courts and also the courts hearing 
matrimonial disputes) jurisdiction to entertain claims by mothers for 
custody and access. Far from legislating for mother’s rights, however, these 
Acts simply allowed the courts to take over the father’s task of deciding 
where the child’s interests lay. It is also probable that at this period ‘custody’ 
referred to physical care only, while guardianship over matters such as 
marriage and property remained with the husband. 

The 1886 Act made a start in extending the mother’s claims into the 
previously masculine sphere of guardianship by allowing her to act after her 
husband’s death either alone or jointly with a guardian he had appointed, 
and even in limited cases to appoint a guardian to act after her own death, 
but it also allowed the divorce court to declare the guilty party unfit to 
have either custody or guardianship of the children. In 1925 masculine 
equivalence triumphed to the extent of giving her equal powers to act as 
or appoint a guardian, requiring her consent to the marriage of a child 
under 21 and requiring the court to put the welfare of the child before all 
other considerations in any dispute concerning upbringing or property. It 
was generally believed that the legislators had thereby achieved equality 
between husband and wife. But the husband’s common law guardianship had 
not been abolished, so that unless and until a dispute was taken to court or 
one spouse died, he had the right to control everything apart from marriage 
and adoption. This is interesting in the light of the emphasis on mothering 
during the 1920s and 1930s in the fields of education and employment and 
the huge growth in professionals who were there to insist that it was done 
properly. The matter was not remedied until the Guardianship Act 1973, 
which gives mothers and fathers of legitimate children equal rights and 
authority over all matters of custody, upbringing and administration of the 
child’s property. 
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Role stereotypes in parental disputes 


Giving mothers the right to claim custody of their children did not necessarily 
mean that they succeeded. It was still for the court to decide what was best 
for the child. In considering the courts’ approach to this, it is crucial to bear 
in mind the very different parts commonly played by mothers and fathers in 
the upbringing of their children. Thus during the nineteenth century, while 
the mother may very well have succeeded in gaining custody, in matters such 
as religion she had to displace the presumption that the father knew best 
what was best for his child.** Similarly, it has rarely, if ever, been suggested 
that adultery makes a man a bad father, although atheism or a profligate 
way of life might do so. The moral purity of the mother was much more 
important. Adultery disqualified her entirely from either custody or access 
until 1873, by statute in the chancery court and in practice in the divorce 
court. Annie Besant could be deprived of her children for publishing 
advice on contraception. The 1886 Act placed the child’s welfare top of 
the list of relevant considerations in a custody dispute, before the conduct 
and wishes of both mother and father. It was not until Re A. and B.” that 
it was decided that two equally guilty parents could therefore be treated 
equally. The children’s time was divided between them, on condition that 
their governess went with them when they moved from one to the other. The 
mother was not ‘mothering’ her children in the modern sense. Divorce law, 
of course, was still governed by the principle that one party was innocent 
and the other guilty. Aristocratic husbands may have permitted themselves 
to be divorced as a matter of course, but an ‘unimpeachable’ father who 
chose to do so could divorce his wife and deny her the right even to see 
her children. The courts, however, became readier to grant her access after 
Mozley-Stark v. Mozley-Stark and Hitchins.“ The 1925 Act made the welfare 
of the child the ‘first and paramount consideration’ in all courts.”? As divorce 
came lower down the social scale, and the cult of motherhood became firmly 
entrenched, the courts had to accept that even an unimpeachable father 
should not be looking after his very young children.” ‘In such a situation, 
said Lord Justice Denning in Wakeham v. Wakeham, ‘the usual order is that 
the father, the innocent party, is given the custody of the child or children, 
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but the care or control is left to the mother. That order is entirely realistic.” 
It was indeed. It reflected the distribution of parenting which had no doubt 
gone on during the marriage. It also ensured that the father retained the 
public rights while the mother retained her domestic duties. Such orders are 
now disapproved,” but the orders made by the courts reflect a very similar 
distribution of duties, as we shall see. However, the courts were still allowed 
to balance the needs of the child against the ‘justice of the case’ This concept 
of justice sees the possession of the child as the prize to be awarded for good 
behaviour during marriage or, more commonly, the loss of that possession 
as a penalty for bad. In Re L. (Infants)? a deprivation of her children was 
explicitly justified as a disciplinary measure to ensure that a woman who 
left her husband would not succeed in having everything she wanted and to 
encourage her to return. 

More recently, however, it has been recognized that this is inconsistent 
with the paramount consideration of the child’s own needs.™ In Re K. 
(Minors) (Wardship: Care and Control)®* the Court of Appeal upheld an order 
in favour of a mother who had applied for custody so that she could take 
her children with her when she left her husband to live with another man. 
In effect, the court was now assisting her to have the ‘best of both worlds’, 
which had been deplored in Re L. This was explained not on the basis of the 
mother’s rights, as the father’s claims had been explained in the past, but 
by reference to the statutory criterion as interpreted by Lord Macdermott 
in J. v. C.*% The child’s welfare is now the first consideration because it is 
‘of first importance’ and the paramount consideration because it ‘rules 
on or determines the course to be followed. Now that the father has been 
displaced, the courts have taken over his role. 

In Re K. it was emphasized that there are no general rules about which 
parent is best suited to bring up the children, and that each case is an 
exercise of the court’s discretion on the particular facts of the case before it, 
so that we should beware of generalizing from statements and decisions in 
any one reported case. This is certainly how the circuit judges say that they 
approach their task.” But the reported cases do give us significant pointers 
to the considerations which the higher courts think important, and it would 
be ridiculous to expect judges to approach decisions with no preconceived 
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ideas at all. There are obvious illustrations of a preference for conventional 
patterns of child-rearing in which mothering and fathering are clearly 
differentiated. 

One is the treatment of homosexual parents. Peculiar horror can be 
reserved for the father of boys who is a practising homosexual. Although 
anxious to lay down no general rules, when upholding a decision that it 
was unreasonable for the father to withhold his consent to the adoption 
of his son by another man Lord Wilberforce remarked that parliamentary 
tolerance of the father’s activities 


[should] not entitle the courts to relax, in any degree, the 
vigilance and severity with which they should regard the risk 
of children at critical ages being exposed or introduced to ways 
of life which, as this case illustrates, may lead to severance from 
normal society, to psychological stresses and unhappiness and 
possibly even to physical experiences which may scar them for 
life.°8 


It is interesting that the belief that homosexual men may interfere with little 
boys seems so much stronger than the fear that heterosexual step-fathers 
may interfere with little girls, despite all the evidence of the latter. 

This statement was quoted by the judge and upheld by the Court of Appeal 
in S. v. S. (Custody of Children),5? which concerned a lesbian mother. She was 
deprived of the custody of her children, although the court welfare officer 
and two psychiatrists thought that their sexual identity was now firmly 
established and there was no risk of their being led into sexually deviant 
ways. The judge preferred the view of a psychiatrist who had not seen either 
of the parties, that the children might suffer social embarrassment and hurt 
if their mother’s lesbian relationship became known locally. This outweighed 
not only the children’s wishes but also the difficulties which the father might 
have in caring for their material needs. In many such cases, however, the 
court has been torn between disapproval of the mother’s sexual orientation 
and the assumption that children should be looked after by women. There 
are certainly cases in which the latter prevails over the former. Presenting 
the children with women who adopt some features of the male role may be 
thought preferable to leaving them with no woman at all to care for them or 
expecting a man to adopt the female role. 

Custody disputes are usually presented as disputes between mother 
and father. Those studies which purport to discover the extent of the courts’ 
alleged ‘maternal preference’, whether through examining the decisions 
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of the Court of Appeal which happen to have been reported®’ or through 
examining the actual practice of the divorce courts,°' perpetuate this 
impression. They indicate that, although the mother obtains custody in 
roughly three-quarters of the cases, and actual care in rather more, this 
is usually because the parties themselves are content for her to have it. 
Only a small minority of cases are contested, and in both contested and 
uncontested cases the court is more likely than not to confirm the child in 
his existing home. Changes in the status quo are so rare that even in the 
large-scale study carried out by Eekelaar and Clive (1977), only thirteen out 
of 652 cases resulted in a move.” In a later study Eekelaar observed that if 
the mother challenged the father’s custody, she was rather more likely to 
win than was the father who challenged the mother, but that it was still more 
likely than not that the children would stay where they were.®? Maidment’s 
study of Court of Appeal decisions suggests that the higher court is rather 
more prepared to upset the status quo in order to reunite mother and child, 
sometimes in circumstances where the author could find little justification. 
Otherwise the researchers tend to the view that there is little evidence of a 
judicial bias in favour of mothers. 

None of these studies quite addresses itself to the question of how far the 
courts may be biased in favour of female care. Maidment does mention that 
the ‘father’s ability to provide suitable care for the child(ren), in particular 
a female influence in the form of a grandmother, other relative, cohabitee’ 
may load the balance in his favour.“ In fact, reported instances in which the 
father intends to carry out the mothering role himself, particularly where 
the children are young, are very rare. If he has been left to look after the 
children after the separation, we usually find that he has done so with 
the help of a female relative or friend. If he wishes to keep or regain the 
children, he has generally found a new partner to care for them. Thus the 
cases which both courts and commentators find most evenly balanced are 
those in which the dispute is between the step-mother and father who are 
at present looking after the child and the natural mother (and sometimes 
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step-father) who would like to do so.® A good illustration of the difficulty 
in interpreting decided cases lies in Re D. W. (A Minor) (Custody).°’ When 
the parents divorced, the father and step-mother retained his 4-year-old 
son. Six years later their marriage broke up, and the court removed the boy 
from his devoted step-mother and returned him to his natural mother. But 
this was not a case of maternal preference. Now that the natural father was 
no longer there, the advantages of being brought up in a stable two-parent 
home with step-father and siblings outweighed the admittedly excellent 
home which his step-mother could provide. 

There is nothing in such cases to contradict the assumption that women 
are best placed to fulfil a child’s physical needs. All children need to be fed, 
cleaned, clothed and guarded against those dangers from which they cannot 
protect themselves. The courts are rarely faced with a proposal that the 
father should cook their fish fingers, wash their hair and their nappies or 
compromise his employment in order to supervise them. In making such an 
order in Y v. ¥ (Custody), Lord Justice Cumming-Bruce observed that ‘the 
court did not reconcile itself with equanimity to the solution of a custody case 
whereby a young man had to give up his job to look after children and might 
be tempted to look forward to living on social security for the next twelve 
years’ (emphasis supplied). Yet the courts regularly reconcile themselves to 
mothers doing so, and Parliament has changed the supplementary benefit 
rules to enable a father to do the same. 

Thus the disputed evidence about maternal preference is more probably 
evidence about the choice between the ‘real’ and ‘substitute’ mothers or 
about the relative importance to be attached to ‘mothering’ and ‘fathering’ 
at different stages of a child’s development. While the child is very young, 
of pre-school or kindergarten age, the psychological aspects of mothering 
may be thought just as important as its material aspects. It is usually 
believed that the ‘real’ mother can provide for her child’s emotional needs 
more satisfactorily than can a substitute. When the child grows older, the 
psychological aspects of fathering may increase in importance. The courts 
are reluctant to generalize, but the need of older boys for the part-time 
companionship and guidance of a father is certainly felt to be an important 
factor. For older girls the need for a mother’s guidance through puberty is 
also mentioned. Once again this reflects the conventional distribution of 
roles between the sexes. 

It is also consistent with the law’s approach to access. Once upon a time 
it regarded access as the right of the parent, which might be forfeited by a 
guilty mother or, later, by any parent who had behaved particularly badly 
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towards the child. Nowadays access is said to be the right of the child: thus ‘to 
deprive a parent of access is to deprive a child of an important contribution to 
his emotional and material growing up in the long term. Hence particular 
importance is attached to persuading the custodial parent to co-operate 
with access, to the extent of threatening to remove (or even removing) 
the children if she does not. This can certainly be justified by reference to 
the child’s needs, not only for the part-time aspects of parenting which a 
visiting father may well be able to supply but also for the knowledge of both 
sides of his parentage which will help him to build his own sense of identity 
and personal worth as time goes by. Fathering is thus seen as important 
function, but one which it is possible to perform at a distance and at part- 
time meetings. Mothering, by contrast, depends upon continual interaction 
between mother and child. Yet, as we have already seen, although mothering 
is supposed to be instinctive, it is also something that girls have to be taught 
to do. Boys do not have to be taught to be fathers. 

Nor indeed, does the law make much sustained effort to encourage 
fathers to maintain even this attenuated role. The child’s ‘right to access’ is 
a means of persuading the custodial parent to co-operate with something 
which is often highly stressful. It is rarely a means of encouraging the 
reluctant absent parent to remember his children’s needs and to take 
some of the burden from the custodial parent. Despite some extremely 
persuasive psychological and social arguments in its favour,” courts 
do little to affirm a concept of shared responsibility. Although the law 
assumes that every child whose parents divorce is at such risk that 
expensive judicial time must be spent in checking upon their welfare, it 
makes little attempt to use that opportunity to encourage parental co- 
operation.” Joint custody orders are made more often when the parties 
are in dispute than when they have settled things amicably.”” Even if they 
are made, they rarely mean what they say. The children do not divide their 
time between their parents,” but spend it much as they would have done 
under an order for sole custody to one parent with reasonable access to 
the other. The absent parent simply has a greater right to be consulted 
about the major decisions in the child’s life, the public aspects associated 
with fathering. Indeed, in Dipper v. Dipper the Court of Appeal suggested 
that even without a joint custody order, the custodial parent did not 
have the right to take major decisions if the other objected. This looks 


69 MrJustice Latey in M. v. M. (Child: Access) [1973] 2 All ER 81. 


70 M. Richards, ‘Post-Divorce Arrangements for Children: A Psychological Perspective’, 
Journal of Social Welfare Law, 1982, pp. 133-51. 


71 M. Dodds, ‘Children and Divorce’, Journal of Social Welfare Law, 1983, pp. 228-37. 
72  Eekelaar and Clive, Custody after Divorce, paras. 5.6, 6.6, 13.16. 
73 See, for example, Re B, (1983) 13 Family Law 176. 


Motherhood 119 


regrettably like enhancing the right of the absent father to interfere in 
his child’s upbringing without at the same time enhancing the mother’s 
right to some practical help. Exactly the same could be said of the Law 
Commission’s proposals to enhance the claims of fathers of illegitimate 
children. At present, the mother has sole parental rights over an 
illegitimate child, subject to the father’s right to seek custody or access in 
the courts. The child’s exclusion from his parents’ lineage for the purposes 
of succession has already been largely abolished, even though this was 
the original rationale for the distinction. This reflects the decreased 
importance of inherited property and the modern emphasis upon equality 
of opportunity, which places great weight on the right of a child to a loving 
relationship with both parents. It therefore seemed unjust to the child 
to deny him a legal relationship with his father while he was growing up 
but to recognize it the moment either of them died. The Law Commission 
originally suggested that the status of illegitimacy should be abolished.”* 
They also suggested that the only way to do this was to remove all the 
differences between the legal consequences of a birth in wedlock and a 
birth outside it. Instead of considering whether this might be better done 
by equating the status of all children to that of the illegitimate, however, 
they suggested that the inevitable consequence would be to recognize the 
automatic parental rights and duties of all fathers. Yet they clearly could 
have considered an alternative model, for they suggested that a child’s 
domicile should invariably be that of the mother. One Parent Families 
riposted that the Law Commission’s scheme would cause difficulties, 
doubts and insecurity for the majority of mothers who were trying to 
bring up their children alone, while the benefits to the child were by no 
means obvious.” It did, however, suggest that parents should be able to 
make a joint declaration of paternity and parental rights, which would 
encourage the sharing of responsibility between cohabiting parents. The 
Law Commission reacted by abandoning the idea of automatic paternal 
rights.’° It also rejected One Parent Families’ simple suggestion in favour 
of a complex scheme for applying to the courts. If fathers were not to be 
given rights by law, mothers were thought to require the protection of the 
courts in overseeing their agreement to share. Fatherhood is to remain a 
legal concept, defined by marriage or by the courts, rather than the product 
of the parents’ own care and concern for the child. On the other hand, 
the Law Commission has proposed improvements in the mechanisms for 
obliging parents, but predominantly fathers, to make provision for their 
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children. Interestingly, the defects in those mechanisms were described 
as ‘procedural discrimination’ against the child rather than as the 
discrimination against the mother that they undoubtedly are.’’ 

All this contributes to what we have come to expect as the typical picture 
of the one-parent family. Whether single, widowed or divorced, the mother 
will usually have custody, either by right, or by consent, or by court order. 
The case in which she is most likely to lose is where she has left her children 
with their father for any considerable length of time and another woman 
has taken her place. There is implicit and sometimes explicit condemnation 
of the mother who is prepared to leave her children. Even if it is realized 
that she would have liked to take them with her but was prevented by their 
father or had nowhere suitable to take them, it may be too late to disturb the 
status quo. An over-ready preference for the status quo without a careful 
examination of the evidence is another of the many ways in which the law 
can work to the disadvantage of the home-maker spouse. Not surprisingly, 
Eekelaar and Clive found that mothers were more persistent in trying to 
recover their children from their husbands than were fathers in trying to 
recover them from their wives.” They attribute this to societal pressures 
which the mother is likely to share. For some women, those pressures have 
unfortunately meant that their children are all they have to give meaning to 
their lives. 

Unless the father can afford to maintain them all, mother and children 
will then have to subsist on means-tested benefits. Fewer lone parents than 
married mothers are in employment, although more work full-time.” It is 
much more difficult for a single parent to arrange to go out to work than 
it is for either of united parents to do so. The father’s role is that of visitor 
and provider. Sooner or later it is likely, and even hoped, that a mother will 
solve her problems by marrying again. The man she marries may well have 
left his own children in the care of their mother and be happy to take on the 
fathering role for his wife’s children. 

It seems that if her new husband’s children are with him, she will not 
feel any great need to cement their relationship through adoption. Both 
she and her new husband, however, are likely to feel the need to provide 
him with some outward symbol of his relationship with her children, either 
through adoption or at least through changing the children’s surname to 
his. At that point, however, they come up against the fact that the children’s 
father also needs such a symbol. It is the last link with his children and his 
only guarantee of survival. The courts are very reluctant to dispense with his 
agreement to their adoption. Even if he has agreed, the Children Act 1975 
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sought to discourage it, but the courts have adopted some very inconsistent 
attitudes and practices.® They are similarly divided about the question of a 
change of surname. Unless the father has agreed, the mother cannot change 
it without the leave of the court. The decision should again be governed by 
the child’s welfare, but the judges hold very different views about this. Some 
think that the reality of the relationship between father and child is more 
important, so that he should be encouraged to take a relaxed view and not 
to object when mother and children find it more convenient to be known 
by the name of the new ‘head of the family’.*! Others, who are now in the 
ascendant, think it a serious matter, in which the wishes and convenience 
of both mother and children are of less account.® There was no significant 
difference between the facts of these two cases to indicate that the needs of 
the children involved were any different. Interestingly, in another case the 
mother had left the father before the child had been born and had decided 
to call him by another name. The Court of Appeal allowed her to do so, 
but the trial judge did not, and throughout referred to what she had done 
as changing the name.* If mother and father have equal rights, it may be 
wrong for one of them to act unilaterally, but there can be no presumption 
that the child automatically starts out with the father’s name. There is 
obviously a persisting fear that without this outward expression, the 
relationship will somehow be threatened. As Burgoyne and Clark observe, 
‘there is considerable evidence that the obligations and responsibilities of 
fatherhood are very diffusely defined in our society’®* The same is not true 
of the obligations of motherhood. Even if she is separated from her children, 
or living with someone else’s, there is no call for a metaphorical bond to seal 
their relationship. 


Mothers and the state 


The explosion of concern for the needs of children, which undoubtedly 
led to a great improvement in the legal status of mothers, has also led to a 
huge increase in the apparatus of the state for controlling their activities. 
Procedures for compulsory intervention between parent and child can now 
be invoked not only for physical neglect or ill-treatment but also because 


80 J. Masson, D. Norbury and S. G. Chatterton, Mine, Yours or Ours? A Study of Step-Parent 
Adoption, London, HMSO, 1983. 


81 Lord Justice Stamp in R. (B, M.) v. R. (D. N.) [1977] 1 WLR 1256. 
82 W.v.A. (Child: Surname) [1981] Fam. 14. 
83 D.v.B. (otherwise D) [1979] Fam. 38. 


84 J. Burgoyne and D. Clark, ‘Reconstituted Families’, in R. N. Rapoport, M. P. Fogarty and R. 
Rapoport (eds.), Families in Britain, London, Routledge & Kegan Paul, 1982, p. 299. 


122 Women and the law: The private domain 


of the mother’s inability to cater for the child’s emotional needs.® Children 
who have been placed voluntarily in the care of local authorities or private 
organizations may be withheld not only when parents are physically or 
mentally unfit to care for them but also when the parent’s ‘habits or mode of 
life’ are thought to make her so or when the child has been in care for three 
years.®° Children may be adopted without their parent’s consent not only 
where the parent has been guilty of some culpable conduct in relation to the 
child but also where her agreement is unreasonably withheld.® If a child is 
in care, agreement may be dispensed with before the child is placed with a 
substitute family.” Above all, the courts have encouraged local authorities 
which feel that the statutory schemes do not give them sufficient powers to 
protect children to make them wards of the High Court where the issue is 
governed by the ‘first and paramount consideration’ of the child’s welfare.” 
They have not been able to give the same encouragement to parents who 
feel that the statutory schemes give them too little voice in their children’s 
future.” 

All of this is evidence of a concern for the needs of children which spread 
far beyond their physical health and welfare and is aimed particularly 
at those aspects of child-rearing which are traditionally associated with 
mothering. At the same time as the powers of the state to arrange substitute 
mothering for those children whose own mothers are judged inadequate 
have been increased, the rights of parents to make their own arrangements 
for their children have been greatly eroded. Private placements for adoption 
have been outlawed, even where these are made by the mother herself.*! 
Private fostering has long been subject to official control, through a system 
of notification and inspection, because of the horrific revelations of the 
Victorian baby-farming cases.” Private day care for the under-5s is controlled 
by a system of registration and inspection.” Both these measures were 
originally designed to protect the physical health of the children involved. 
Both are widely ignored. In practice, the law can discourage parents who 
know about it from making perfectly proper arrangements, while it deters 
illegal minders from coming forward for help and advice. Public day care for 
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children concentrates upon expensive facilities for the priority few, leaving 
the great mass of women workers without provision or forcing them to 
rely upon their families or illegal and often unsatisfactory arrangements.”* 
Mothers are thus left with a responsibility which only a few of them can 
lawfully delegate - to relatives, registered minders, nannies or au pair girls. 
There is an obvious class distinction here, further, the group that is accorded 
priority in public day care comprises single parents. Where a mother has a 
man to provide for her the official assumption that she needs no assistance 
can reinforce the divisions between them in the labour market. 

The law has now reached a state of such complexity that its effectiveness 
in protecting and helping the children involved can be seriously called in 
question. We must also begin to question how much of that protection is 
based upon, and reinforces, conventional assumptions about the proper way 
to bring up children. Our natural concern for the nation’s investment in the 
future could lead us to impose an ever greater burden of expectation upon 
the nation’s mothers, with an ever greater power to condemn those who 
fall short. Alternatively, it could lead us to realize, as many fathers are now 
beginning to do,” that there is nothing inevitable about the current division 
of parenting tasks and a great deal to be said for encouraging more flexible 
patterns of upbringing and care. 
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Breadwinners and homemakers: 
partners or dependants? 


The actual or expected polarization of roles between breadwinner and 
homemaker is the central feature of women’s lives. Laws which expect or 
assume that the breadwinner is male and the homemaker female are now 
disappearing from the statute book. The roles themselves are in no danger 
of disappearing, nor is the fact that one is adopted by the overwhelming 
majority of men and the other by a rather less overwhelming but still 
substantial majority of women. As Mary Mcintosh has said, ‘The very 
construction of men and women as separate and opposed categories takes 
place within, and in terms of, the family. t 

There are many variations of the domestic role. It can cover, for example, 
the hard labour of housework and child care, with an obvious economic 
value;? the more managerial, decorative and supportive functions of some 
middle-class housewives; the purely ornamental and sexual services of 
the old-style mistress. There is a perceived hierarchy of merit within such 
variations, but all share the same relationship with the normal methods of 
distributing income and wealth. All are labelled ‘economically inactive’ and 
are denied an independent place in that system. The assumed justification 
for this is dependence upon some economically active breadwinner. Only 
if the breadwinner does not exist or has disappeared without fulfilling his 
functions properly, may an independent claim be grudgingly recognized. It 
may well be that ‘the role of wife, mother, homemaker is valued perhaps more 
than any other single role in our society’, but if the value is an economic one, 
it is payable primarily to someone else, to be distributed by him within the 
home. For many people, indeed, the prime merit in the role is its dedication 
to values other than the purely economic. It is certainly deeply embedded in 
women’s ideas about themselves.* 
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There is a considerable body of research which points to the 
‘characteristic satisfactions and strains’ associated with adopting the 
conventional breadwinner/ housewife pattern. While there are clearly 
a great many contented housewives, happy with their lot and the way in 
which it is defined by society and the law, there are equally clearly a great 
many who are oppressed by it. Even among those who do not feel oppressed, 
the demands of the breadwinner’s employment are likely to take first place 
in the family’s decisions. More and more women are turning to work 
outside the home. In some families this is essential; the number of families 
in poverty would be much higher if there were not two incomes.’ As well as 
that, however, employment outside the home can bring companionship and 
satisfactions which are not available to those who work within it. 

Most of these women are not setting up in ‘dual-career families’ but 
seeking to balance their contributions in and outside the home. Over the 
last sixty years the economic activity rate of married women in the relevant 
age group has risen from less than one-tenth to more than a half. But in 
recent years most of the rise has been among those holding part-time jobs 
or seeking work. From 1973 to 1981 the proportion of married women with 
full-time jobs remained steady at around a quarter. The proportion with 
part-time jobs or seeking work rose from 30 to 36 per cent. There is a close 
correlation between the economic activity of married women and the age of 
the youngest child. Three-quarters of those with children under 5 in 1981 
did no outside work, compared with less than one-third of those whose 
youngest child was at least 10. Even so, most of the jobs were part-time.® 
It has also been estimated that something like one-fifth of the economically 
inactive married women who have no dependent children are living in 
households containing an elderly or disabled person.’ Despite changing 
patterns and attitudes, therefore, there is no evidence that married women 


5 R. N. Rapoport and R. Rapoport, ‘The Impact of Work on the Family’, in P. Moss and N. 
Fonda (eds.), Work and the Family, London, Temple Smith, 1980; see particularly H. Gavron, 
The Captive Wife, London, Routledge & Kegan Paul, 1966; J. Bernard, The Future of Marriage, 
London, Souvenir Press, 1973; A. Oakley, ‘Conventional Families’, in R. N. Rapoport, M. Fogarty 
and R. Rapoport (eds.), Families in Britain, London, Routledge & Kegan Paul, 1982; Oakley, The 
Sociology of Housework; M. Young and P. Willmott, The Symmetrical Family, London, Routledge & 
Kegan Paul, 1973; R. Rapoport, R. Rapoport and Z. Strelitz, Fathers, Mothers and Others, London, 
Routlede & Kegan Paul, 1977. 


6 J. Pahl and R. E. Pahl, Managers and their Wives, London, Allen Lane, 1971; S. Edgell, Middle 
Class Couples: A Study of Segregation, Domination and Inequality in Marriage, London, Allen & 
Unwin, 1983. 


7  R.Layard et al, The Causes of Poverty, Royal Commission on the Distribution of Income and 
Wealth, Background Paper No. 5, London, HMSO, 1978. 


8 Central Statistical Office, Social Trends 13 (1983 edn), London, HMSO, 1982), tables 4.3 
and 2.9. 


9 Inland Revenue, The Taxation of Husband and Wife, Cmnd 8093, London, HMSO, 1980. 


Breadwinners and homemakers 127 


are forsaking their domestic and familial responsibilities in large numbers. 
Indeed, the trend towards employment has recently levelled off.!° There 
is some evidence that there are working wives, particularly in the lower- 
income groups, who would like to work a little less outside the home in order 
to achieve a better balance between their multiple functions as workers, 
wives and mothers.'' This is scarcely surprising if they are still required 
to shoulder those burdens largely alone. A UNESCO study concluded that 
‘in no country do employed men spend more than half an hour a day on 
housework, and employed women less than an hour and a half?” 

We have already seen that the law of employment does little to help the 
woman who compromises her position in the market place for the sake of 
her home and family. At almost every turn it has discriminated against the 
part-time worker. It attempts, however ineffectually, to grant equality of 
opportunity, but that has amounted to opportunity to compete upon terms 
which are compatible only with the male lifestyle. It is generally unlawful 
to discriminate against a woman on the mere suspicion that sooner or later 
she will put her domestic concerns before any others. In some respects, but 
by no means all, it can be unlawful to discriminate against her now because 
she has done so in the past. But patterns of employment which are designed 
to enable her to combine her responsibilities have justified discriminatory 
treatment. We are only now, and without much enthusiasm, beginning to 
recognize the right to equal treatment for work of equal value, as opposed to 
identical or equivalent content. 

Nor is the small but increasing proportion of women who are willing 
to enter the market place entirely on male terms well served by the 
present position. Laws against discrimination will not assist them if they 
are still expected to expend a large part of their energies in servicing their 
competitors. As the Rapoports remark, ‘though there is a substantial basis in 
social values, particularly middle-class values, to support the pattern as an 
expression of egalitarian orientation, the observed behaviour of husbands 
leads to the conclusion that this is often lip-service.!’ There is a considerable 
gap between what these husbands say and what they in fact do to replace 
the time which their wives are unable to devote to household tasks. Many 
may choose the more entertaining activities while leaving their wives with 
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even less satisfying housework." The wives are nevertheless grateful for the 
concessions their husbands are prepared to make. 

The old alternative of forgoing marriage or intimate relationships 
altogether is unacceptable to women who recognize that men have 
traditionally been able to enjoy both. Despite conventional male complaints 
about the burdens of matrimony, on most scales of well-being the balance of 
advantage in conventional marriage is clearly on their side." The chances of 
women being able to enjoy those benefits are still remote. The genuine role- 
reversal family is extremely rare, for to all the disadvantages experienced 
by the female homemaker are added the astonishment and disapproval 
of a society which still expects its men to adopt their traditional careers. 
Fundamental changes in men’s attitudes towards their own lives are 
necessary before this could be possible, but there would also have to be 
changes in women’s attitudes towards men. Women still tend to ‘tone down 
their own achievements out of deference to male self-esteem’! Nor is the 
reversal of two equally rigid roles necessarily the right way forward. 

These matters raise many questions about the organization of work, the 
current system of distributing resources outside the home and, above all, 
the distribution of roles and resources within it. The notions of ‘domestic 
duties’ or ‘domestic responsibilities’ are part of common speech as well as 
common experience. They could suggest a matter of legal obligation. Yet it 
is almost unthinkable to hear them used by or applied to a man. We will 
find, here as elsewhere, that the law is becoming more and more sex-neutral, 
but that it has hardly begun to accord equal treatment to the respective 
roles of homemaker and breadwinner or to encourage flexibility between 
them. There are many who believe that it should never do so, for every 
advance in the treatment of homemaking may retard its eventual abolition. 
Unfortunately, society cannot renege on its responsibilities to children, the 
sick and the old, who are still tended more frequently by their relatives than 
by anyone else." Society could more readily ignore the responsibilities of 
homemakers towards the breadwinners themselves, but encouraging the 
breadwinners to do so could be a long and difficult struggle. The question 
is: what part should the breadwinner’s resources play in compensating the 
homemaker for her role? 
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Private law and the private domain 


Katherine O’Donovan has argued that ‘legal institutions support the 
ordering of society on a gender-role basis.’® They are certainly a vital part 
of the process of separating the public and private domains. The law finds it 
difficult to recognize domestic labour as work unless it is performed on a 
commercial basis. Yet it is quite well aware of how valuable such labour can 
be to the people who benefit from it. We have seen that a mother who cares 
for a child who should never have been born cannot claim the value of her 
services. On the other hand, a child or husband who is wrongfully injured 
may claim the value of her services and hold it upon trust for her.!? Kemp 
and Kemp find this ‘hard to support on strict legal principles’ because it is 
taken for granted that such services are rendered gratuitously.” 

Similarly, the law refuses to acknowledge that domestic labour is a 
valuable contribution to the acquisitions of the household. Even where it 
is quite clear that the labour has added to their value, it has taken the law 
a long time to recognize that fact: is the cake which the homemaker bakes 
with the breadwinner’s materials his, hers or theirs? On the other hand, the 
law has for centuries been prepared to grant compensation to a husband 
against a wrongdoer whose actions have deprived him of the services of his 
wife. In Best v. Samuel Fox” the House of Lords refused to extend a similar 
remedy to a wife whose husband had been made impotent in an accident 
at work, on the ground that the action was an anachronistic survival of the 
wife’s chattel status at common law and better abolished than brought up 
to date. The effect was to reinforce the view that husbands are important to 
their wives primarily for their earning power, for the wrongful loss of which 
the husband must be compensated directly, whereas wives are important 
to their husbands primarily for their domestic services, which have a clear 
market value to husbands but not to wives. Now that it is almost certainly 
accepted that the wife is entitled to be compensated directly for the wrongful 
loss of her capacity to perform her chosen role, to allow the husband an 
independent claim for the same loss would be absurd. The husband’s action 
has been abolished by the Administration of Justice Act 1982. 

Nevertheless, the same ideas live on in claims under the Fatal Accidents 
Act 1976. Kemp and Kemp list the items which a husband may claim as 
pecuniary gains and losses against a wrongdoer who has killed his wife: 
the loss of her earnings, the expense of having to provide a housekeeper, 
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including board and lodging and her own television, sending the children 
away to school, buying their clothes instead of having them made by the 
wife, having his own clothes mended and cleaned, eating meals out and the 
loss of the married man’s tax allowance.” Against these must be set the 
savings in not having to maintain the wife or give her pocket money. It can 
safely be assumed that the cost of replacing her services will work out at a 
figure greater than the cost of maintaining her. However, it is also usually 
assumed that the husband will fairly swiftly replace her with another. The 
law can recognize that it pays a man to have a wife. 

A widow’s dependency is normally financial. Since 1971, in assessing 
her fatal accident claim, the courts have had to ignore her remarriage or 
prospects of remarriage, although these can still be taken into account 
in assessing the dependency of children. Many women felt degraded by 
the judicial appraisal of their chances in the witness box. Perhaps more 
important, it offended against masculine gallantry. The damages awarded 
can be very substantial, for the law does not require the wife to give credit 
for no longer having to perform her domestic services. She will usually have 
to go on doing so for the children. 

Similarly, if a young woman is injured in such a way as to reduce or 
destroy her chances of marriage, she can usually claim damages for loss 
of amenity and possibly for the financial loss of the prospect of being 
maintained by a husband.”? Both in claims against the wrongdoer and under 
the criminal injuries compensation scheme, the level of compensation 
payable to a woman for facial scars is far higher than that payable to a man. 
Indeed, her beauty is ranked higher than her chastity, for rape compensation 
is lower than both. Yet in view of the approach to the husband’s dependency 
after his wife’s death, the law might have decided that marriage involves 
a wife in financial loss. The better analogy, however, is employment, for in 
compensating for loss of earning power the courts do not inquire whether 
or not the employer was making a profit out of the worker’s labour. 


The concept of dependence 


Three broad approaches to the economic relationship between breadwinner 
and homemaker have competed for acceptance by the law. The first is the 
concept of maintenance, which regards the breadwinner’s assets as his 
and his alone but places him under an obligation to expend some of those 
assets in supporting his dependants. Those dependants are his wife and 
the children of their family, although he will also have an obligation to an 
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illegitimate child of whom he is adjudged the father. During the post-war 
years this concept was increasingly thought both to offend against the more 
egalitarian ideals of modern marriage and to devalue the contribution made 
by the homemaker to the assets of the household and the earning power of 
the breadwinner. Considerable efforts were therefore made to replace the 
idea of maintenance with a concept more akin to matrimonial partnership. 
This never gained complete acceptance in principle and was extremely 
difficult to apply in practice. In recent years the law has been struggling to 
achieve an adjustment whereby the one who has gained most economically 
during the relationship provides some compensation for the losses suffered 
by the other. Unfortunately, English law remains confused about what it is 
trying to achieve in this area. All the signs at present are that the concept of 
maintenance is re-emerging, but in a form which is in many ways even less 
favourable to the homemaking spouse than it was in the past. 

The common law insisted that a wife became dependent upon her 
husband. All her assets, including the product of her labour, became his 
property or subject to his control. In return, he had to maintain her, but 
decisions concerning their standard of living and the method of maintenance 
lay with him. He might allow his wife to have some of his money to spend 
on the household, but it remained his, as did anything she bought with it.”* 
Indeed, that remained the law until the Married Women’s Property Act 1964 
gave wives equal shares in money derived from a housekeeping allowance 
made from husband to wife (but not vice versa) or things bought from it. 
Alternatively, the husband might allow his wife to pledge his credit with 
local tradesmen for housekeeping expenses. Wherever a man and a woman 
are living together there remains a presumption that he has done this, 
although he can readily rebut it by proof that he has not. Equally, however, 
a husband might maintain his dependants by providing for everything 
himself and allowing his wife no choice in the matter at all. It followed that 
he was under no obligation to maintain her in a separate household unless 
he chose to do so. If they separated by agreement, he might be liable (not 
to her directly but to tradesmen with whom she pledged his credit) to the 
extent that he had agreed to maintain her but had failed to do so. If he had 
deserted her without just cause or driven her from the home, he was liable 
to an extent appropriate to their standard of living. But where the separation 
was the fault of the wife, or where she was later guilty of adultery, he was 
under no obligation towards her, even though the common law refused to 
give her the right to acquire any resources of her own. Not until Brannan v. 
Brannan” was it recognized that his obligation remained during an enforced 
separation which was the fault of neither party. 
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Since the sixteenth century families with property had been able to 
retain assets for the benefit of wife and children through the medium of 
the marriage settlement. The Married Women’s Property Acts of 1870 and 
1882 allowed all married women to retain and acquire assets as if these 
had been settled on them for their separate use. This marked the end 
of the wife’s automatic dependence upon her husband and allowed her 
to participate in the market place if she could. However, it also coincided 
with the entrenchment of housewife marriage across all sections of society. 
This had started in the agrarian revolution of the eighteenth century, with 
the progressive withdrawal of the farmer’s wife into the drawing-room,” 
to be followed by the urban wives whose middle-class status was defined 
by the possession of a servant. Lower down the social scale breadwinning 
was also now done for money outside the home. The disciplines of the 
factory conflicted with the housewife’s domestic duties, and there was no 
incentive for the employer to make concessions. As Tilly and Scott point out, 
‘The resolution of the conflict was for married women not to work unless 
family finances urgently required it, and then to try and find work which 
conflicted least with their domestic responsibilities’?” Her connection with 
the generation of the family’s resources became much less direct than it had 
been in the days of agricultural production and cottage industry. No longer 
was her husband deemed as a matter of law to be the owner of her product 
outside the home, but as he was the owner both of his own wages and of her 
product within it, the result was the same - indeed worse. The obligation of 
the breadwinner to support the homemaker became increasingly prominent 
both in his wage negotiations and in family law. 

Remedies were provided in the magistrates’ courts (and later in the High 
Court) to oblige the husband to support his family, but they suffered from 
two defects. First, magistrates’ orders could be enforced only after the couple 
had separated. The law was reluctant to intervene where husband and wife 
were still together or even to enforce the agreements which they had made 
between themselves.” Second, they depended upon the same principles as 
the common law duty and thus upon showing that the husband was, and the 
wife was not, at fault. No matter how great her dependence over how long a 
period, or how relatively unimportant her conduct had been in the context of 
the marriage or their separation, the guilty wife was unable to seek support 
while the marriage subsisted. That remained the law until 1981. 

The law governing the financial consequences of divorce, nullity and 
judicial separation has always been rather different. Judicial separation, 
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which relieves the parties of the obligation to live together but leaves the 
marriage intact, originated in the ecclesiastical courts. Alimony would be 
granted to a wife who could prove that her husband had been guilty of 
cruelty or adultery. As in the magistrates’ courts, therefore, it was possible 
to regard the husband’s duty to pay it as the price he had to pay for breaking 
his matrimonial obligations, her damages for his breach of their life-long 
personal contract and his punishment for the matrimonial offence. 

This is how the Law Commission explained the persistence of 
maintenance after divorce when considering the matter in 1980.2? Such 
an analysis obviously lends great weight to what it saw as a ‘fundamental’ 
criticism. Once divorce law abandons its reliance upon the concept of 
matrimonial fault, as it did in 1971, there can be no breach of contract and 
no matrimonial offence. Damages or penalties are therefore inappropriate. 
However, this analysis leaves out of account the fact that Parliament has 
always recognized that there may be an obligation to compensate for the 
economic consequences of marriage, irrespective of who was to blame for 
its eventual ending. Parliament itself had initiated the practice of divorce, 
by private Act, and had always required the outraged husband to make at 
least some provision for his guilty wife, to enable her to live quietly, as the 
price of his freedom to marry again. The Matrimonial Causes Act of 1857, 
which transferred this jurisdiction and that of the ecclesiastical courts to a 
new divorce court, allowed the court to award financial provision to both 
innocent and guilty wives. At first it followed the ecclesiastical practice, but 


by about the 1880s..the guilty wife, as under the old 
parliamentary practice, would have some modicum awarded 
to her; the innocent wife, as under the old ecclesiastical 
practice, would be granted a proportion, almost always one- 
third of the joint income, and, in addition, an amount in respect 
of any children committed to her custody.°” 


Lord Justice Lindley listed the relevant factors as the parties’ ‘conduct, their 
position in life, ages and respective means, the amount of provision actually 
made, the presence or absence of children and who was to care for them, and 
any other important circumstances in the particular case’.*? 

Over the period between then and the 1971 divorce law the courts 
attached increasing importance to the degree of dependence and the needs 
of the children. They also began to realize that the moral blame, if any, to be 
attached to the breakdown of a marriage did not invariably coincide with the 
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crude findings in the divorce suit. A wife guilty of adultery might be entirely 
deprived of support, ‘for example, where it broke up the marriage, where it 
is continuing and where she is being supported by her paramour’,”” but ‘the 
court must always take into account how long the marriage has lasted and 
to what extent the wife has rendered her domestic services to her husband’, 
especially if he wished her to do so to the exclusion of anything else, and also 
that where the children are with her (‘If she suffers they will suffer’).* 

This development is passed over very swiftly by the Law Commission in 
pursuing its contractual analogy,** but it is evident that the courts at least 
had ceased to regard the husband's duty to provide for his wife after divorce 
as the price to be paid for, his breach of contract. More properly, the husband 
was regarded as having a life-long duty to support his wife, which duty 
might be reduced or extinguished to the extent that she was to blame for 
their marital breakdown.” Issues of conduct have hardly ever been raised in 
relation to financial matters in order to increase the ‘damages’ payable by the 
husband. They are almost invariably raised by him in order to decrease what 
his wife would otherwise be entitled to claim. The divorce court may have 
been reluctant to diminish her claims entirely, but it was certainly prepared 
to reduce them to the extent that she had been less than perfect in relation 
to the marriage. 

Quite apart from the importance of conduct, however, the concept of 
maintenance suffers from the difficulty that it can work satisfactorily only 
in one direction. It depends upon the premise that the innocent wife has the 
inalienable right to her husband’s support until his death (and even beyond 
if he has the means to pay). Until 1971, he was not absolved even by her 
remarriage, for if her second husband was a poorer man, she might continue 
to receive something from her first. Nor was she under much obligation to 
mitigate her damage by attempting to support herself. Her fortune was 
relevant and her earnings might be taken into account, but he could not 
evade his responsibility entirely by expecting her to get a job after he had 
left.3° The wife herself had very little obligation to maintain her family. 

These principles served to reinforce the individualism of the few 
women who had, or could acquire, sufficient resources of their own and 
the subordination of those who could not. It was even possible to combine 
individualism with dependence on the husband for basic support. The 
charge, at least, was common that the wife could take the view that ‘what’s 
thine’s mine and what’s mine’s my own.’ For the great mass of wives and 
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mothers who were unable or unwilling to compete in the market place on 
equal terms the concept of maintenance could clearly be an instrument of 
oppression. The separate property system refused to recognize the value of 
their contributions to the family’s assets and to the bread-winner’s earning 
power. His duty to expend some of his resources in providing for those who 
were dependent upon him could be reduced if they remained less than 
wholly faithful to the marital commitment which it was much easier for 
him to repudiate, should he so wish. Meanwhile, everything was under his 
control. 


The ideal of marital partnership 


During the twentieth century, as prosperity has increased, so has the family’s 
surplus above bare subsistence. The emphasis on the family as a unit of 
consumption has become greater. The family itself has tended to shrink to 
the couple and their young children, who will expect to leave when they are 
able to become self-supporting. It has also become more private, with the 
members spending a great deal of their time together. But, for a while at least, 
the differentiation of roles between breadwinner and homemaker became 
even greater. Increased expectations and technological change combined to 
make the homemaker’s task less arduous but more complex. Labour-saving 
devices did not reduce the time spent in looking after the home but raised 
the levels of comfort and cleanliness expected. The developing sense of what 
was due to a child also played a part in determining how the housewife was 
expected to spend her day. These expectations remain, even though married 
women are returning to the labour force in greater numbers. Many are doing 
so, indeed, because the money is needed to maintain these standards. 
During those same post-war years legal writers and some legal changes 
began to develop the idea of an economic partnership in marriage. This sees 
the marriage as a common enterprise to which the parties make different 
but equally valuable contributions, which should be rewarded with an 
equal share in its assets. Advocates of this view undoubtedly had in mind 
the more egalitarian attitudes which had been developing within middle- 
class marriage, although the potential for making some improvement in the 
status of the oppressed housewife was also there. But it is probable that the 
concept would never have gained currency had it not been for the acceptance 
in some very influential circles of the argument that the homemaking role 
has a genuine economic value. Professor Kahn-Freund, for example, saw the 
idea of shared ownership of the family’s assets as the natural extension into 
the law of property of the efforts made by the law of maintenance to redress 
the ‘natural inequality’ in the functions of husband and wife.” When Sir 


37 0. Kahn-Freund, ‘England’, in W. Friedman (ed.), Matrimonial Property Law, London, 
Stevens, 1955. 


136 Women and the law: The private domain 


Jocelyn Simon advocated the idea in his famous statement, ‘The cock bird 
can feather his nest precisely because he is not required to spend most of his 
time sitting on it,” he was pointing specifically to the economic contribution 
made by the housewife’s work. 

This isa complex of several factors. Her work clearly has a straightforward 
economic value because it consists of products and services which can be 
bought and sold on the open market. Their value is not diminished simply 
because she does not trade them in this fashion, although their cost to the 
husband is certainly reduced. The economists’ emphasis on the consuming 
role of the family has also tended to obscure the fact that a great deal of 
added value can be contributed to the raw materials by the housewife’s 
skill, as any dual-career family casting envious eyes at the cooking, baking, 
decorating, dressmaking and other home comforts provided by the 
housewife will understand. Moreover, the subtle skills of turning a house 
into a home, along with the comfort and support which the homemaker can 
offer to the breadwinner, enhance his ability to compete in the market place. 
In some occupations the possession of a wife who is capable of supporting 
her husband’s career in this way is an essential qualification for the job.*? In 
others she participates directly.*” 

This partnership principle has the great advantage of living happily with 
a system in which the spouses adopt varying career patterns to suit their 
own wishes and circumstances. Gray quotes McDougal, Lasswell and Chen: 
‘To achieve genuine equality between the sexes, it is vital that “nobody be 
forced into a predetermined role on account of sex, but each person be given 
better possibilities to develop his or her personal talents”.*“ He then goes on: 


In view of the current movement away from the culturally 
defined allocation of spousal roles towards sexual equality 
and self-determination, it is of paramount importance that the 
apportionment of matrimonial property on divorce should not 
favour one conjugal role in preference to the other. A formula 
must be sought which will remove the odious discrimination 
between the financial and domestic roles performed by the 
spouses.” 
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The essential feature of the partnership concept is reciprocity: each partner 
is expected to make a contribution, but the nature of that contribution is 
not predetermined by sex and can vary over time. Husbands can become 
homemakers as well. 

However, it also suffers from two main disadvantages which have 
impeded its full acceptance. First, the emphasis upon contributions, with 
the suggestion that these invariably have an economic value of some sort to 
the couple, can be very unconvincing. As Clive has pointed out: 


Some wives do less work in the home than they would if they 
were employed and live at a higher standard of living than 
they would if they were employed. Generally speaking the 
wealthier the husband the less housework the traditionally 
oriented housewife does, so that the effect of this proposal [for 
automatic co-ownership of the matrimonial home] is that the 
housewives who work most get least and those who work least 
get most - a curious form of justice.’ 


Clive himself prefers the principle of fair sharing, which he believes underlies 
most marriages, at least while they remain intact.’* However, there is little 
doubt that the picture of the leisured lady who does least and gets most lies 
behind much of the lack of enthusiasm for imposing any sort of co-ownership 
during marriage or any sort of equal sharing of the family’s assets when the 
marriage comes to an end. 

The second objection to the partnership principle is more formidable. 
Partnership is easier to apply to tangible assets than to any other aspect of 
a couple’s resources, such as their earning potential or ability to bring up 
children. Its adherents also assume that the distribution of those tangible 
assets should take place when the common enterprise ceases on divorce or 
death. Taken to its logical conclusion, therefore, the principle would force 
a sale of the matrimonial home irrespective of whether that would in fact 
maximize the housing available to the parties, a division of all their other 
family assets and the complete parting of the ways. Many of the opponents 
of continuing periodical payments after divorce do indeed envisage this, for 
they are not opposed to the principle of fair sharing of family property.*® 
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For a while English law came close to adopting some of the principles of 
partnership. In retrospect, the high point was the decision of the Court of 
Appeal in Wachtel v. Wachtel.** This was preceded by a period during which 
the limitations of the separate property system became steadily more 
apparent. A wife’s right to live in a home belonging to her husband ended 
when the marriage did. Unless the home had been conveyed in their joint 
names, therefore, she stood to lose not only the roof over her head but also 
any share in the proceeds of sale of their major asset. 

This was first thought to be unjust to those women who had made some 
financial contribution to the acquisition of a home which had been intended 
for their common use but conveyed to the husband alone. Faced with the 
uncontemplated breakdown of the marriage, the courts began to impose a 
trust upon the proceeds of sale by asking themselves what the parties must 
have intended when they bought the house. Had house prices been going 
down, the courts might instead have decided that the wife intended only to 
lend the money to her husband, so that she would be entitled to be repaid 
with interest, while he had the house encumbered also by the mortgage 
debt. But as house prices were rising, there was a much greater incentive to 
decide that they had intended to share beneficial ownership, even though 
chance, habit or the insistence of the building society might have led to the 
conveyance of the whole legal estate to the husband. 

The courts began by recognizing the wife’s direct contributions to 
the initial deposit and legal fees,“ then took into account her substantial 
payment of mortgage instalments,*® then her payments into an actual pool 
of joint resources from which mortgage instalments were paid. Lord 
Denning also favoured the concept of the ‘notional pool’, whereby one spouse 
undertook responsibility for mortgage instalments and the other for day- 
to-day expenditure on food, cleaning, utensils and the like.” Others were 
less attracted by this idea of indirect contributions.*! Discriminating against 
them almost inevitably discriminated against the wife. Todd and Jones 
found that the husband more often actually paid the housing bills when it 
was owner-occupied, and even more often when he was paid otherwise than 
in cash.** Where the husband has the larger and more regular income which 
is paid into a bank account, it makes obvious sense for him to pay the larger 
household bills by standing order from that account. At least English law 
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assumes that a joint account is jointly owned unless there is good evidence 
of a contrary intention. Where there is no such account, the value of the 
wife’s expenditure upon food and other items will be lost unless the law 
is prepared to call them indirect contributions. Todd and Jones found that 
the wife was overwhelmingly responsible for buying food, whether or not 
the money derived from her earnings,” and the Hunt Committee found that 
this sort of expenditure was the usual use to which the wife’s earnings were 
put.>* The eventual conclusion of the House of Lords in Gissing v. Gissing*® 
seemed to recognize indirect contributions only if these could be related to 
the acquisition of the house - for example, by allowing the husband to reduce 
the housekeeping money so that he could afford the instalments.°° The mere 
fact that the wife had been employed full-time throughout the marriage and 
had spent her money on furniture, the garden, clothing for herself and the 
child and family holidays was not enough. Thus she had to expend all or 
most of her money on housekeeping in order to gain an interest, whereas 
her husband could readily retain a surplus for his own entertainment. It is 
small comfort that Jephcott, Seear and Smith found that this was in fact what 
tended to happen.” 

Although Lord Denning was still prepared to take a broad view of indirect 
contributions, even he had to accept that the law could not recognize any 
contribution other than in ‘money or money’s worth’ A husband who used 
specialist skills in renovating a tumbledown cottage*® or converted his 
wife’s property into money-earning flats®? might gain an interest, but he 
certainly would not do so by decorating or putting up a shelf or working in 
the garden.” A wife who worked unpaid in her husband’s business might 
gain an interest in a home bought from the profits,*! perhaps even in the 
business itself. But looking after the home and the household budget, doing 
the decorating and other routine household tasks, did not count as ‘money 
or money’s worth’. For a while, however, the law gave indirect recognition 
to the spouses’ different career patterns, through the maxim ‘Equality is 
equity’. Provided that she could show some contribution - and many post- 
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war wives who gave up work only when the first child came along could do 
this - then, unless it was clear what the couple had intended their shares 
to be, the court might conclude that they intended them to be equal. Once 
again, however, the House of Lords in Gissing v. Gissing®? emphasized that 
the court must do its best to quantify the precise financial contribution 
made. 

None of these principles was capable of recognizing the wife’s domestic 
work as work. They were simply translating traditional concepts into a 1960s 
setting. This has continued now that the emphasis has shifted to extra-marital 
cohabitations. The courts can recognize a contribution which has clearly 
added value to the property™ but not the value of her other work. Indeed, 
the emphasis on financial contributions may recently have increased.© 
There used to be a presumption that a house conveyed into the joint names 
of husband and wife belonged to them equally, but such presumptions have 
been discounted. The court must deduce from the behaviour of both parties 
what their real intentions were. This applies to both married and unmarried 
couples.°’ The behaviour in question, however, is almost invariably their 
respective contributions in ‘money or money’s worth’. Although Lord 
Denning mentions cash, kind or services, these services cannot include 
looking after the home and bringing up children.®® Even wives, therefore, 
should take care to insist that both the legal and the beneficial interests are 
clearly stated whenever a house is bought in joint names. 

Although these concepts are clearly inadequate to recognize the wife’s 
role as a genuinely equal contributor to the family economy, they do have 
the merit of entirely ignoring her matrimonial guilt or innocence, at least 
in theory. The cynical might suggest that even these advances would never 
have been made had the wives in question been manifestly to blame for 
the breakdown of their marriages. There is certainly some evidence for a 
tendency to try to reintroduce conduct when the wife wished to force a sale 
of the jointly owned home” or when considering whether credit should be 
given for mortgage payments made by the husband after he had been left 
there.” But the attempts generally failed because they were inimical to the 
principles of property law, which concentrate upon the purpose for which the 
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trust was set up (providing a home for the family)”! and the apportionment 
of liabilities between co-owners.” 

During the 1970s the Law Commission gave serious consideration to 
introducing a system of community of matrimonial property into English 
law’? but concluded that it was necessary only to insist upon automatic joint 
ownership of the matrimonial home.”*In 1980 Lord Simon of Glaisdale (as Sir 
Jocelyn had since become) attempted to implement this by Private Member’s 
Bill but encountered resistance from the Lord Chancellor. Perhaps it was 
just as well. The complex scheme recommended by the Law Commission 
depended upon the wife registering her rights if she was to gain protection 
against third parties to whom her husband disposed of the home. A wife 
who had not insisted upon the conveyance of the home into joint names in 
the first place would be unlikely to protect herself by registration. Since then 
the House of Lords has held that her beneficial interest is protected if she is in 
actual occupation of registered land.” Introduction of the Law Commission’s 
scheme’® would probably be a retrograde step. On the other hand, the 
difficulties caused to lending institutions by that case may also result in their 
insisting that most matrimonial homes are now bought in joint names. 

The Scottish Law Commission has recently shown a marked lack of 
enthusiasm for introducing automatic co-ownership there.” One of its 
reasons is that any injustice can more easily be cured by the discretionary 
powers of the courts once the marriage has ended. As the spouses’ strict 
property rights would have to be subordinated to those in any event, there is 
little reason to interfere with their existing arrangements while the marriage 
subsists. Such arguments not only ignore the majority of marriages which 
end in death rather than divorce but also discount the very real importance 
of property rights in determining the power structure during marriage. 

The courts’ discretionary powers on divorce, nullity or judicial separation 
were revised and extended at the same time as the divorce law which came 
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into force in 1971. There were three main changes. First, all their powers 
were made entirely reciprocal, so that they could be used for or against 
husband or wife, as well as for the benefit of their children. Secondly, the 
courts were given power to adjust the strict property rights of either spouse 
in almost any way they wished, in addition to their existing powers to award 
periodical payments, with or without capital security, and a lump sum of 
unlimited amount.”® Thirdly, the statutory instructions guiding the exercise 
of their discretion required them to have regard to the contributions made 
by each spouse to the welfare of the family, including any contribution 
made by looking after the home and caring for the family.”’ At last domestic 
responsibilities were recognized as a contribution to welfare, if not as work. 

At the first opportunity the Court of Appeal, under Lord Denning’s 
leadership, sought to translate these new features into something very like 
the concept of partnership. Reciprocity means that the courts are no longer 
obliged simply to consider how much of what is his should be expended by 
the husband in maintaining his former family. All the assets of both parties 
can be placed in a notional pool and shared out between them. The powers 
of property adjustment mean that this can be done with both income and 
capital, including the matrimonial home. The contributions and shares of the 
parties can be approached on a footing of equality, irrespective of the purely 
financial value of those contributions. Above all, perhaps, if the resources 
are to be shared between two equal partners, their matrimonial conduct 
will hardly ever be relevant. Under the maintenance concept the wife might 
suffer a discount from her 100 per cent entitlement if she was less than 100 
per cent innocent in the marital breakdown. Under a partnership concept, 
if the partners are equally to blame, they are still entitled to an equal 
distribution. Only if one is very much more to blame than the other should 
it affect matters at all. 

This, in effect, was the approach adopted by the Court of Appeal in Wachtel 
v. Wachtel.®° This middle-class marriage had lasted some eighteen years. 
There were two teenage children, a boy remaining with the father during 
his holidays from boarding school and a girl living with the mother. The 
parties were equally to blame for the breakup. It was a copybook example of 
a marriage to which breadwinner and housewife could be assumed to have 
made their differing contributions over a number of years. Their combined 
resources were sufficient to enable the court to grant the wife a share in the 
value of the matrimonial home in order to provide a new home for herself 
and their daughter, without depriving the husband and son of theirs. Their 
combined incomes were just about sufficient to enable each new household 
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to function independently, albeit at a reduced standard of living. 

It looked, then, like a case in which a new norm of equal sharing could 
be applied. The trial judge awarded the wife a lump sum equivalent to half 
the equity in the house and the wife and daughter an income equivalent to 
half the couple’s combined incomes. The Court of Appeal adopted much the 
same reasoning but reduced these proportions to a third, for two reasons. 
First: 


When a marriage breaks up, there will thenceforward be two 
households instead of one. The husband will have to go out to 
work all day and must get some woman to look after the house 
- either a wife if he remarries, or a housekeeper, if he does not. 
He will also have to provide maintenance for the children. The 
wife will not usually have so much expense. She may go out to 
work herself, but she will not usually employ a housekeeper. 
She will do most of the housework herself, perhaps with some 
help. Or she may remarry, in which case her new husband will 
provide for her. In any case, where there are two households, 
the greater expense will, in most cases, fall on the husband 
than the wife. 


Quite apart from its sexist assumptions about who can do what about a 
house, this reasoning can apply only where the husband’s contributions 
towards the maintenance of the child in the wife’s custody are sufficient to 
defray all the costs of keeping that child and where the wife does not work 
full-time outside the home whereas the husband does. Otherwise a mother 
who is in full-time employment is just as much entitled to seek help in 
the house as is a father. There can be no justification for reducing the wife 
and child to living on an income which is little more than half that of the 
husband. Nor can it apply to capital. The fact that a man may feel obliged to 
pay directly or indirectly for tasks which a woman is prepared to do does not 
explain why he should be entitled to a home and savings which are twice as 
valuable as hers. Secondly, however: 


If we were only concerned with the capital assets of the family, 
and particularly with the matrimonial home, it would be 
tempting to divide them half and half, as the judge did. That 
would be fair enough if the wife afterwards went her own way, 
making no further demands on the husband. It would be simply 
a division of the assets of the partnership. That may come in 
the future. But at present few wives are content with a share 
of the capital assets. Most wives want their former husbands to 
make periodical payments as well to support them; because, 
after the divorce, he will be earning far more than she; and 
she can only keep up her standard of living with his help. He 
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also has to make payments for the children out of his earnings, 
even if they are with her. In view of all these calls on his future 
earnings, we do not think she can have both - half the capital 
assets, and half the earnings. 


In other words, one-third represents a compromise between dissolving the 
partnership in order to share out its existing assets and keeping it alive in 
order to share out its future income. The court was obliged to look to the 
future because of the statutory objective laid down for the exercise of its 
discretion. Having taken all the circumstances into account, it was to try, so 
far as it was practicable, and having regard to the conduct of the parties just 
to do so, to place each of them ‘in the financial position in which they would 
have been if the marriage had not broken down and each had properly 
discharged his or her financial obligations and responsibilities towards 
the other’.®’ The lifelong commitment to maintain the standard of living 
established during marriage was thus preserved. 

Once again, this provides no justification for the one-third approach. 
Had the marriage not broken down, the couple would have continued 
living together and enjoying a similar standard of living (although it must 
be said that many husbands and wives do not enjoy a similar standard of 
living, particularly in respect of the amount they can spend on personal 
entertainment). In reality, the Wachtel’? approach demonstrates a perceived 
incompatibility between the attempt to share out tangible assets equitably 
on the basis of past contributions and the attempt to provide roughly equal 
standards of living for both parties in the future. This incompatibility arises 
because it is still not accepted that the homemaker’s contribution to those 
tangible assets is indeed as valuable as that made by the breadwinner’s 
hard-earned money, while her contribution to his earning power, both in 
the past and in the future, is not recognized at all. If those points had been 
genuinely accepted, the approach of the trial judge in Wachtel would have 
been upheld. 


The principle of equal misery 


The main obstacle to achieving even the limited form of partnership 
envisaged in Wachtel, however, has been its sheer impracticability in the 
great majority of cases. The resources of housing, income and potential 
income which previously supported one household cannot maintain the 
same standard of living in two, whether or not they are shared out in 
proportion to past contributions. More and more, the courts have departed 
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from the concepts laid down in Wachtel and have attempted to return to the 
precise words of the Matrimonial Causes Act 1973 guidelines. 

The most frequent reason for departing from the one-third share of 
income is that the husband simply cannot afford to pay it. If he is made to 
pay a sum which will depress his income below subsistence level, the state 
will not make up the difference. In general, it will also take away any widows’ 
or means-tested benefits which it was formerly paying to any woman with 
whom he cohabits. On the other hand, if the sums he pays are not enough 
to raise his former wife and children to subsistence level, the state will do 
so. The courts do not take all of their supplementary benefit entitlement 
into account as a resource available to them, for in many cases this would 
enable the husband to throw the whole burden of supporting his former 
family on to the state. Instead they accept that the state’s assistance means 
that they can cease to ask, ‘How much do the wife and children need?’ and 
ask merely, ‘How much should he be allowed to keep?’.* The only live issue 
has been whether he should be able to keep a margin above subsistence 
level for himself and his new family, so as to maintain his work incentive, or 
whether he should be reduced to a standard equivalent to that of his former 
family. The latter view has won the day.®° 

Because the only benefits available to the former family are means-tested, 
whatever the husband does pay is of no advantage to it at all. Itis usually paid 
into the magistrates’ court, which then pays it direct to the DHSS, so that the 
family can collect the same amount of benefit each week irrespective of how 
much has been paid in maintenance. The problems of one-parent families 
subsisting in this way are well-known,® but a recent study of divorced 
people with children has re-emphasized some important points about the 
relationship between private support and their circumstances.®’ Fewer 
mothers were in employment after the separation than had been before.® 
It is more difficult to find work, especially the part-time work which is so 
crucial to the domestic economy of many two-parent families, to fit in with 
child-care responsibilities when there is only one adult in the household. 
It is also difficult to find full-time work which will pay the mother enough 
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to lift her above supplementary benefit level and to compensate her for all 
the other benefits which are linked to it and to take account of the extra 
costs to her of going out to work. The supplementary benefit rules already 
incorporate a more generous disregard of part-time earnings for one-parent 
families than for other claimants. From their point of view, as Maclean and 
Eekelaar suggest,” far and away the most useful reform of the law would be 
to provide for an equivalent disregard of maintenance payments. The payer 
would also know that his payments were doing some good. 

Davis, Macleod and Murch also found a positive correlation between the 
payment of maintenance and the mother being in employment.” An obvious 
reason for this is that while few ex-husbands can afford enough to keep their 
former wives and children above subsistence level, they can afford enough to 
make it economically feasible for the mother to go out to work. Not only this, 
the higher the husband’s socio-economic class, the more likely is his ex-wife 
to continue in employment. She may be able to command an income high 
enough to escape the poverty trap, while he may be able to afford enough 
to make it worth her while. The tax system undoubtedly contributes to this 
by allowing the custodial parent the equivalent of a married man’s personal 
allowance and a full single person's allowance against payments ordered to 
be made direct to each child, and by allowing the non-custodial parent full 
tax relief on all payments made by court order. The calculation has, as far as 
is known, not been done, but it is interesting to speculate upon whether this 
indirect subsidy to the better-off costs more than would a limited disregard 
of maintenance against means-tested benefits to the less well-off. It is even 
more interesting to speculate upon whether the withdrawal of maintenance 
payments to those mothers who are able to go out to work would result 
in far more of them becoming caught in the poverty trap, and whether the 
means-tested benefits then claimed would cost the community more than 
the tax relief they enjoy at present. Certainly, the financial consequences of 
divorce cannot be understood in isolation from the laws of tax and social 
security, which at present enhance the distinctions of social class. 

Even among divorced mothers the proportion whose largest source 
of income is maintenance is low and the proportion who subsist on 
maintenance alone even lower.” The reason is almost certainly shortage of 
money, for ‘a dominant theme in our interviews concerned both parents’ 
continuing sense of obligation to maintain their children.” Less is known 


89 M.Maclean and J.M. Eekelaar, Children and Divorce: Economic Factors, Oxford, Centre for Socio- 
Legal Studies, 1983. 


90 Davis, Macleod and Murch, ‘Divorce: Who Supports the Family?” 


91 Finer, Report of the Committee on One-Parent Families; Davis, Macleod and Murch, ‘Divorce: 
Who Supports the Family?’; and see Family Policy Studies Centre, Divorce: 1983 Matrimonial 
and Family Proceedings Bill, Briefing Paper,London, Family Policy Studies Centre, 1983. 


92 Davis, Macleod and Murch, ‘Divorce: Who Supports the Family?’ p. 223. 


Breadwinners and homemakers 147 


about the circumstances of childless divorcees, including those whose 
children have grown up, but Eekelaar and Maclean found that in only a 
very small proportion was there any provision for continuing periodical 
payments at the divorce and that in no case were payments in fact being 
made at the time of the research interviews.” Alimony drones are very hard 
to find. 

The most frequent reason for departing from the share-out of capital is 
the need to preserve the home for the children and their custodial parent.” 
Occasionally the custodial parent may be in a position to buy out the interest 
of the other. More often, until quite recently, the house would be resettled so 
that it could not be sold and the proceeds divided until the children grew up 
or the custodial parent wished to move.” But then the custodial parent may 
find it difficult to obtain alternative accommodation, and so the court may 
allow her to stay on after the children have grown up, paying rent to the other 
co-owner who is thus being kept out of his money.”° Another solution to that 
problem, which is particularly appropriate where the husband will not or 
cannot pay substantial maintenance, is to transfer his whole interest in the 
home to the custodial parent outright, in return for reduced or extinguished 
financial provision.?’ 

In Eekelaar and Maclean’s small-scale but representative study of 
the financial consequences of divorce,” the effects of children upon the 
disposition of the matrimonial home were obvious. Financial problems 
might force a sale of the house, but if it was not sold, the wife stayed on in 
more than half the cases, undoubtedly to provide a home for the children and 
irrespective of legal ownership. Where there were no children, disposition 
of the home depended upon legal ownership. If it was jointly owned, it would 
either be sold and the proceeds divided or one of them (almost always the 
husband) would remain in return for a lump sum to the other (save in a few 
cases where the wife left to live with another man). If the house was in the 
husband’s sole name, the wife never stayed there and hardly ever received 
a share in its value. Although these childless marriages tended to be shorter, 
there is no indication here of the acceptance of a norm of matrimonial 
sharing by these couples or by the courts which settled their affairs. The wife 
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may even have been deprived of her beneficial interest under the principles 
of property law discussed earlier. 

These studies indicate a sharp distinction between divorces where there 
are children and those where there are none. The case law, however, tends 
to rely upon other concepts to justify departure from the statutory objective. 
The House of Lords promoted the objective of the ‘clean break’ in Minton v. 
Minton” but partly in order to prevent the wife from reopening an agreed 
settlement. Since then the courts have shown considerable reluctance on 
both points. A settlement which has not been embodied in a court order can 
always be reassessed, and even those where an agreed order has been made 
can be overturned if the wife was suffering from great emotional distress 
at the time,’”° although elsewhere it has been held that undue influence is 
not sufficient.'°' It has also been decided that a wife’s claim for periodical 
payments cannot be dismissed out of hand without her consent! and that 
where an order for continuing periodical payments has been made she 
cannot be prevented from coming back to court and asking for more.'% 
These cases may perhaps be related to the view that an enforced clean 
break is not appropriate where there are children, especially if they would 
otherwise have to be supported by the state. 

There undoubtedly are cases where the courts are prepared to enforce 
a clean or cleanish break. Both divorce and magistrates’ courts may make 
an order for a limited duration, and in H. v. H. (Financial Provision: Short 
Marriage) it was said:1°° 


where one has ... a very short marriage between two young 
persons, neither of whom has been adversely affected 
financially by the consequences of the marriage and each of 
whom is fully capable of earning his or her own living, the 
approach which the court should normally adopt is to allow 
the party who is in the weaker financial position (usually, as 
here, the wife) to adjust herself to the situation.... 


Despite the doubts expressed by the Law Commission,’ this principle has 
been applied to both magistrates’ and divorce courts.!” 
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Exactly the same approach has been taken to capital. In Churchill v. 
Churchill’ the Court of Appeal set aside a lump-sum order in a very short 
childless marriage precisely because ‘neither of them have suffered any 
economic damage as a result of the marriage. The wife is working successfully 
in her career which has not been in any way adversely influenced.... They 
acquired between them no assets to which they contributed’ In Potter v. 
Potter’ the marriage had lasted six years, but again there were no children 
and both parties earned good incomes. The wife had remained in the home, 
which was transferred to her. She claimed not periodical payments but a 
lump sum. This the trial judge calculated by adding up their assets and 
giving her a one-third share, which included the house. Lord Justice Ormrod 
remarked that, had it not been for the statutory objective of placing the 
parties in the same financial positions as if they had remained married, he 
would not have thought this a case for any lump sum at all, and the order 
was more than halved. 

This case indicates how far the courts have moved from the partnership 
principle laid down in Wachtel. If they had believed in that principle, they 
would have shared out the assets on an equal basis, instead of relegating the 
wife to much less than one-third. On the other hand, they might have asked 
how much of those assets were indeed attributable to the partnership, for 
a great deal was the result of the husband’s unaided efforts in his business. 
They have been much more generous to wives of longstanding who have 
contributed towards the establishment of a successful business as well as 
bringing up their husbands’ children,'° although not always to the extent of 
giving her one-third. 

Incidentally, the cases in which wives have been ordered to make 
provision for their husbands have also involved family businesses to which 
the husband has made some contribution." These awards have been for the 
purpose of buying a home. The courts still do not take kindly to husbands 
living on their wives’ resources unless their earning capacity is obviously 
impaired by disability. 

All of this indicates that two principles have been competing for the 
courts’ attention. They know that the statutory objective cannot usually be 
attained, but where there are children they are still trying to achieve roughly 
equal standards of living for both households after the marriage has broken 
down. They seek to affirm the father’s prior responsibility to his first family. 
Nevertheless, they have to take his responsibilities to any new family into 
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account in deciding how much is available to support the first.'!? Contrary to 
popular belief, the resources of a second wife cannot be used to support the 
first. But they are relevant in so far as they prevent the husband from arguing 
that he needs to keep all his own resources in order to support her." If, 
therefore, the relationship is established after his liabilities to his first family 
have been determined, his second wife may find that she cannot give up work 
and become dependent upon him. The difficulty is less likely to arise if she 
has become dependent upon him before his liabilities to his first family are 
decided, for then her needs can be taken into account from the outset. 

Where there are no children the courts have been groping their way 
towards a policy of attempting to compensate for the economic disadvantage 
resulting from the marriage, but no more. Even in a short marriage the 
wife may have lost a widow’s pension or given up a secure home,'* and 
the courts try to compensate for this. In a longer marriage they may allow 
the wife to remain in the matrimonial home if the husband is adequately 
housed.!! There is not much evidence of continuing periodical payments, 
and every case has indicated a willingness to take the wife’s potential as well 
as her actual earning capacity into account. But if she has none or very little, 
the court may only be able to achieve equal misery, or to compensate her for 
the effects of the marriage, by awarding some maintenance. Save in the case 
of the marriage which has done little or no economic harm to either party, the 
courts are still concerned with their future positions. However, this may no 
longer be the case, when the Matrimonial and Family Proceedings Act 1984 
becomes law. 


A step in the dark 


The main purpose of the Matrimonial and Family Proceedings Act is to repeal 
the statutory instruction to place the parties in the position in which they 
would have been had the marriage not broken down. Marriage will no longer 
involve a life-long economic commitment. Although the courts will still be 
directed to take into account the parties’ resources and responsibilities, their 
ages and any disabilities, the length of their marriage and their standard 
of living during it, as well as their respective contributions and prospective 
loss of benefits because of the divorce, there will be no indication that the 
courts should attempt to achieve rough equality in living standards after the 
break. There will be little to indicate that they should seek to share out the 
assets accumulated during the partnership, for this was always the creation 
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of Lord Denning in Wachtel rather than the result of the statute. There will 
be nothing to suggest that the courts should seek to compensate for the 
economic disadvantage resulting from the relationship. 

Instead the courts will be directed to give first priority to the welfare of 
the couple’s children for as long as they remain under the age of 18. They 
will also be instructed to consider whether it would be appropriate to end 
the adults’ financial responsibilities towards one another as soon as ‘just and 
reasonable’ or to require periodical payments ‘only for such term as would 
in the opinion of the court be sufficient to enable the party in whose favour 
the order is made to adjust without undue hardship to the termination of his 
or her financial dependence on the other party’. They will be able to dismiss 
an application for such payments without consent. When assessing the 
parties’ resources they will have to take into account increases in earning 
capacity which it would be reasonable to expect them to acquire. They will 
also have to take into account the conduct of each of the parties if it would 
be ‘inequitable’ to disregard it. 

It is tempting to conclude that these changes will make very little 
difference in practice. The courts already try to do their best for the children. 
They will probably continue to disregard the conduct of the custodial parent, 
on the ground that ‘if she suffers, they will suffer’'!® The second family will 
presumably still be subordinated to the needs of the first unless there is 
clear evidence that the custodial parent could increase her earning power. 
The changes may therefore do little to meet the wishes of the Campaign for 
Justice in Divorce." That campaign was launched mainly by husbands and 
their second wives, who objected that the dependency induced by the first 
marriage prevented the husband from making a second family dependent 
upon him. Equally, however, the changes will do nothing to mitigate the 
hardship suffered by most one-parent families or the discriminatory results 
of the present policies of the tax and social security systems. That hardship 
undoubtedly means that the best way in which most one-parent families can 
lift themselves out of poverty is through remarriage.''® It could be thought 
that the only way to break into this vicious circle of marriage and remarriage 
would be to re-examine social policies which might have been designed to 
throw the divorced mother straight into dependence upon a second husband. 

Nevertheless, the changes clearly represent a major rewriting of the 
marital bargain. The problem case is obviously the wife whose children 
have grown up or who has had no children but has devoted her life to 
being a wife. For her the courts will have to consider how soon they can 
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end her support, possibly by making a rehabilitative award, possibly by 
making none at all. It is not clear whether the court should be aiming at 
the self-sufficiency of the wage packet or of the dole queue. Nor is it clear 
what the effect upon capital adjustments will be. The Bill was the result 
of Law Commission discussions!’ which concentrated almost entirely on 
maintenance payments. Yet the changed guidelines apply just as much to 
capital and property. They give not a hint of the partnership ideas which 
were such a prominent feature of the earlier debates about family property. 
The Government, which has been quick to implement these proposals, has 
been strongly opposed to implementing the scheme for co-ownership of 
the matrimonial home or any other form of sharing during the marriage. 
The Law Commission’s discussion document!” contains a powerful section 
on the effects of marriage and family responsibilities upon the position of 
women in the market place. Unlike the Scottish Law Commission,'”! however, 
it did not discuss whether the attempt to redress those disadvantages could 
provide a satisfactory model for reform. 

There may be no obvious reason why a breadwinner should have to 
compensate a homemaker for the disadvantage suffered by all woman in the 
market place.!?? Perhaps we should not visit the sins of the male-dominated 
world on the individual men whose marriages break up. But there is no good 
reason why she should not be entitled to compensation for the disadvantages 
which are clearly the result of their common expectations and behaviour 
during the relationship. We may all hope that eventually women will gain 
an equal right to compete in the market place, although the idea that 
employment should be the only meritorious method of distributing wealth 
is already beginning to wear an old-fashioned look. But the main reason 
why a wife cannot do so lies in those domestic responsibilities which both 
she and her husband expect her to perform. If all husbands were prepared 
to assume an equal share of household tasks and child care, there might 
be no disadvantage suffered and no corresponding obligation to provide 
compensation. At present, however, while men can choose whether or not 
to marry a wife who wishes to pursue a career outside the home, there is 
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usually only one form of husbandly lifestyle on offer to women. The loss which 
she suffers as a result of that can often be permanent (think, for example, of 
state and private pensions). Expecting her to mitigate that loss if she can is 
not the same as depriving her of any right to compensation for it. The courts 
had been feeling their way towards some principle of compensation before 
Parliament intervened. 

The model which is about to be adopted looks very different. The 
spouses will remain under a duty to provide for one another during the 
marriage. In practice, the breadwinner must support the homemaker while 
she is supplying him with services, but it will still be largely on his terms. 
Once the marriage ends, the breadwinner will remain under an obligation 
to provide for the homemaker for as long as she is looking after his children. 
Anything more is beginning to look doubtful. The risk of a discount when a 
wife has been less than wholly blameless is in danger of re-emerging.'** The 
opportunity of developing the law towards a more egalitarian framework 
which could be applied to both marital and non-marital unions has been 
lost. 
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Interpretations 


We do not know how much violence goes on between men and women who 
live together. There is no representative study of modem marriage in this 
country, still less of modern cohabitation. What evidence we have suggests 
that some degree of violence is common and that overwhelmingly its victims 
are women. Almost one half of wife petitioners for divorce rely upon their 
husbands’ behaviour, either alone orin combination with other facts. Because 
of the high proportion of wife petitioners, this amounts to around one-third 
of all divorce petitions (husbands’ behaviour petitions are around 4 per cent). 
When Chester and Streather studied a sample of 125 wives’ petitions for 
cruelty, filed during 1966 to 1968, they found that 101 relied upon repeated 
physical abuse and a further twelve upon one or two incidents, along with 
other things.' The courts’ readiness to expand the concept of cruelty was not 
generally reflected in these petitioners’ choice of allegations. Fifteen years 
later, of course, the proportion relying upon violence may well have fallen 
from 90 per cent. But in Davis and Macleod’s study of the special procedure 
in divorce, conducted between 1979 and 1981, 40 per cent of their sample 
of recently divorced men and 40 per cent of the women reported that there 
had been some violence in the marriage.” Only 20 per cent of the women 
used that violence in support of their petitions. 

If these figures are at all representative, something between one-third 
and two-fifths of all divorcing couples have experienced violence in their 
relationship. Extrapolation of current trends suggests that one third of all 
marriages now taking place will end in divorce.” Although one explanation 
for the rising tide is that couples will now separate for reasons which have 
little to do with the old ideas of matrimonial misbehaviour, putting these 
two proportions together would indicate that there is violence in around 13 
per cent of all marriages. To these must be added the relationships which do 
not end in divorce, which carry on despite all, or those in which separation 
does not lead to dissolution or where there is no marriage to dissolve. There 
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is little reason to suppose that violence between cohabiting unmarried 
couples is either more or less than that between the married. 

These speculations tell us nothing about the type and severity of the 
attacks, although there is plenty of evidence of a pattern of escalation from a 
first blow, which may be treated as an isolated and shocking event but is then 
repeated and intensified until it becomes a regular feature of the relationship.* 
Overwhelmingly, of course, the victims who come to the attention of refuges, 
the police, the medical and social services and the legal profession, are 
women.° However, a representative sample of 2,143 American families was 
studied during 1976:° 16 per cent of couples reported some violence during 
the marriage, but slightly more men than women said that they had been 
victims of severe attacks. One of the authors has himself pointed out how 
misleading this can be. The study dealt only with the type of act and not 
with the injuries received; ‘when men hit women and women hit men, the 
real victims are almost certainly going to be the women.’ Nor were the acts 
examined in their context: as many men may be killed by their wives and 
wives are killed by their husbands, but in America at least the wives are seven 
times more likely to kill in self-defence. While the possibility that women 
may abuse men cannot be denied, the context and consequences of their use 
of physical aggression will usually be quite different from those of a man’s. 

That is one reason why the hunt for figures is not an empty exercise. 
But another is the pointer they might give to causes and cures. As Elizabeth 
Wilson has pointed out: 


If you are one of only 500 women in a population of 50 million 
then you have certainly been more than unlucky and there may 
perhaps be something very peculiar about your husband, or 
unusual about your circumstances, or about you; on the other 
hand, if you are one of 500,000 women then that suggests 
something very different - that there is something wrong not 
with a few individual men, or women, or marriages, but with 
the situation in which many women and children regularly get 
assaulted - that situation being the home and the family.’ 
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There is, then, a clear link between the explanations suggested for violence 
in the home and the ideology of the family. 

Many writers have found causes for wife-beating which in themselves 
cast no aspersions on the institutions of marriage and the family. Men may 
become violent because they have themselves witnessed or experienced 
violence in childhood,” or because of their own psychopathology," or 
because they have drunk too much.’” Alternatively, it may be a response to 
the social pressures to which they are exposed through bad housing, financial 
difficulties, unemployment and a generally impoverished existence;'* this 
may include socialization in a community which takes some types of violence 
for granted.“ Further, the victim may have brought the violence upon 
herself through her own psychological needs for domination, excitement or 
attention.’ Such theories not only legitimate the efforts of professionals to 
cure the individual deviants or to remove the stresses upon the family; they 
also enable those efforts to take place in the name of saving and supporting 
the family so that it can carry on with its essential tasks. 

However, other writers have found explanations in the man’s inability to 
live up to the traditional stereotype of male superiority. He may be an under- 
achiever in education or employment; he may find it impossible to tolerate 
superior achievements in his wife,'” so that violence may actually increase 
as women’s desire for equality, freedom and independence increases."® On 
the other hand, he may be denied access to power and prestige outside the 
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home and so resort to violence in order to assert his superiority within it.’® 
The last is an echo of John Stuart Mill: 


how many thousands are there among the lowest classes of 
every country, who, without being in a legal sense malefactors 
in any other respect, because in every quarter their aggressions 
meet with resistance, indulge the utmost habitual excesses of 
bodily violence towards the unhappy wife, who alone, at least 
of grown persons, can neither repel nor escape their brutality.”° 


Some of these explanations, like the earlier ones, are still focusing upon 
the individual man, but this time upon the problem which he may have in 
reconciling what he has been led to expect with the reality of his situation. 
Individual factors may indeed be necessary to explain why some men react 
with violence and others do not. But the women’s movement would argue 
that the inferior and dependent position of women within the household is 
a large part of the explanation for the maltreatment which they experience 
there. The opposed roles of men and women within the family are part 
of what produces the ideology of male superiority. At the same time they 
afford an unrivalled opportunity for expressing that superiority in physical 
terms. Dobash and Dobash have described how commonly violence results 
from some supposed challenge to the man’s authority, whether as head of 
the household, or as arbiter of how his wife should behave both inside and 
outside it, or as the primary recipient of her services and attention.”! 

The legal system, of course, purports both to condemn the violence and 
to provide the woman with remedies against it. But Freeman has argued 
that it is the legal system itself which constitutes the problem.” Even if it no 
longer forces men and women to adopt opposed roles within the family, it is 
still a vital part of the ideology which defines and promotes their separate 
spheres of activity. Can the laws of crime and the family, which explicitly set 
out to deal with the problem of violence, themselves contribute towards the 
expectation of male domination? No one can deny that important advances 
have been made in recent years, but the practical benefits resulting from 
new legal remedies have always been less than was hoped. One reason for 
this is that the law still accords some degree of recognition to the authority 
of the male breadwinner. Another is persistent ambivalence about solutions 
which could threaten the privacy and stability of the family, both as an 
individual unit and as an institution. 
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The breadwinner’s lawful authority 


Where two people are one in the eyes of the law, whatever the degree of 
formal authority enjoyed by one over the other there can be no remedy 
between them should a husband abuse it. The secular courts began to allow 
a wife to ‘swear the peace’ against her husband early in the seventeenth 
century. Originally, as with child-beating today, there was an exception for 
moderata castigatio, but towards the end of the century it was held that 
this meant not beating but only admonition and confinement in cases of 
extravagance.” It was still admitted that ‘where a wife makes undue use of 
her liberty, either by squandering her husband’s estate or going into lewd 
company, it is lawful for the husband to preserve his honour and estate to lay 
her under restraint.” A similar view appears in Blackstone.” But the 1832 
edition of Bacon’s Abridgement was still quoting the earlier statements 
allowing moderate punishment, along with the right of restraint. It is scarcely 
surprising that courts and people alike were confused as to the extent to 
which husbands could enforce their commands.” 

There was no doubt during most of the nineteenth century that ahusband 
could use self-help to enforce his wife’s primary obligations towards him. In 
Re Cochrane?’ a wife was refused habeas corpus to enable her to escape from 
a husband who had trapped her in his apartment and confined her there in 
order to prevent her living separately from him. Courts had earlier refused 
to grant habeas corpus to two husbands who wished to force their wives 
to return, but in each case the wife had some excuse for her departure. One 
husband had agreed to her living apart in consideration of a large sum from 
her separate propety.”® Another had treated her with cruelty.” Not until R, 
v. Leggatt, ex parte Sandilands?’ was habeas corpus refused to a husband on 
the clear ground that he had no right to the custody of his wife, so that even 
if she had no good cause for living apart, his remedy was in the ecclesiastical 
or matrimonial courts rather than at common law and in R. v. Jackson’?! the 
court took away the husband’s right of self-help and granted habeas corpus 
to release a wife whose husband had behaved in almost exactly the same 
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way as had Mr Cochrane half a century earlier. Even then the court reserved 
the possibility that restraint might be lawful in extreme situations, as where 
she was just about to leave him for another man. The best part of another 
century elapsed before a husband who behaved as Mr Cochrane and Mr 
Jackson had done was convicted of the common law offence of kidnapping 
and sentenced to three years’ imprisonment.*? There are still circumstances 
in which a husband is entitled to use self-help to enforce the wife’s duty to 
have sexual intercourse with him. 

Thus the husband’s rights of coercion went hand in hand with his rights 
of possession. A striking feature of many of the reported cases in criminal 
and family law is the continuing desire of the husband to possess a wife who 
has made it quite clear that she wants nothing more to do with him. Where 
they were still together, Dobash and Dobash found that 44 per cent of the 
arguments which preceded a violent attack were triggered by the husband’s 
jealousy.” 

Husband and wife remain under a mutual duty to live together unless 
released. Although the strict scheme of matrimonial rights and duties 
has now been abandoned, a wife’s reasons for wanting to live apart from 
her husband will be relevant to the regulation of their rights to occupy the 
matrimonial home, to any claim for financial relief or personal protection 
and to the ground for divorce. Hence it is one thing to deny the husband the 
right to coerce his wife and another thing to grant her the right to escape 
from him. As Mill commented, ʻit is contrary to reason and experience to 
suppose that there can be any real check to brutality, consistent with 
leaving the victim in the power of the executioner’** Thus, although physical 
violence has long been a valid excuse for the wife to leave and a good ground 
for obtaining relief, the courts’ approach to its interpretation may still be 
relevant. 

First is the question of the risk that the offending behaviour will be 
repeated. Under the old law one act was sufficient for the rich to get a 
judicial separation or, later, a divorce, while the cruelty required for a 
magistrates’ order had to be ‘persistent’. More insidiously, if marriage is a 
life-long commitment, it could be argued that there is no justification for 
releasing the wife if her husband’s violence is unlikely to recur. This indeed 
was part of the reason for the decision of Mr Justice Henn Collins in Meacher 
v. Meacher.® The Court of Appeal disagreed: there was ‘nothing in the 
legislation or authorities to justify the view that a wife who has suffered 
assaults cannot get a decree unless the assaults are likely to continue’. Yet as 
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late as 1976 this decision was criticized in the leading academic textbook on 
family law: ‘no spouse ought to be allowed to rely on the other’s past conduct 
as ajustification for living apart’ where there is no probability of recurrence.*° 
That passage has disappeared from the most recent edition, but the values 
which it represents may not have entirely disappeared from the thinking of 
the courts. It is evidence of some reluctance to give a clear statement that 
the battered woman is entitled to escape from her relationship once she has 
decided that enough is enough. 

A second and related feature is the question of toleration. Under the old 
law a wife could not complain of behaviour which she had condoned. Unlike 
adultery, however, cruelty which had been condoned could be revived, but 
only by a fresh act of cruelty. Reaching the end of her tether after a long 
history of assaults, covered up or forgiven in the vain hope of improvement, 
she would have to wait for a fresh incident to give grounds for relief. Further, 
while the courts have been tender to the susceptibilities of gentlewomen, 
there is along-standing belief among legal writers that the lower orders take a 
certain amount of violence for granted. Blackstone may be forgiven his belief 
that ‘the lower rank of people who are always fond of the old common law, 
still claim and exert their ancient privilege.” More than two centuries later a 
practitioners’ textbook on matrimonial offences observed: ‘some justices are 
inclined to interpret “wear and tear” of married life as “rough and tumble” 
and allow considerable latitude to husbands, particularly if the parties come 
from the poorer classes.” The author cannot entirely disapprove, for he 
subscribes to another popular view that ‘there are some people who regard 
horseplay as a natural part of married life and some wives who regard an 
occasional thrashing as a sign of their husband’s affection.’ 

The effects of such attitudes are shown all too clearly in the recent 
case of Bergin v. Bergin,*° in which the wife sought financial relief from the 
magistrates on the ground that her husband had behaved in such a way 
that she could not reasonably be expected to live with him. The magistrates 
refused her. They found that she had indeed been hit in the face three times 
in six months, twice suffering from black eyes, but thought that she had 
‘accepted the situation as part of their married life’ because she had neither 
gone to the police nor sought medical attention. No doubt, as Mrs Justice 
Heilbron remarked on appeal, she thought that she could attend to a black 
eye for herself, and it is not every wife who wants to get her husband into 
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trouble. The appeal was allowed on the ground that the magistrates should 
have applied the same criterion as the divorce courts in assessing behaviour 
(see p. 195). Nevertheless, the President of the Family Division observed 
that she might have been debarred from relying upon violence which she 
had tolerated, and even covered up, in an effort to make her marriage work 
had it not been for a final incident in which she was terrified by her husband 
coming home drunk and starting to throw the furniture about. This is a 
clear echo of the old law on condonation (although divorce courts are now 
instructed to ignore the fact that the couple have lived together for a total 
of less than six months after the last act complained of and are at liberty to 
ignore a much longer period in deciding whether it is reasonable for her to 
live with him now). Yet even if the battered woman has, for a host of reasons, 
tried to make the best of her situation in the past, the law could make it quite 
clear that she is under no duty at all to do so: to deny her relief because she 
has put up with it for the sake of her marriage suggests that she is expected 
to do so. 

The most insidious concept of all to emerge from the cruelty cases, 
however, is provocation. The earliest reported case held that ‘a wife was not 
entitled to a divorce for cruelty unless it appeared that she was a person of 
good temper and had always behaved well and dutifully to her husband. 
Later, Dr Lushington declared that ‘ifa wife violates the rules and regulations 
of her husband (provided they are not absolutely absurd or irrational) he has 
aright to complain of it.“ For years the leading case was Waring v. Waring,” in 
which Sir William Scott remarked: 


I do not mean by this that every slight failure on the part of the 
wife is to be visited by intemperate violence on the part of the 
husband.... But if the conduct of the wife is inconsistent with 
the duties of that character, and provokes the just indignation 
of the husband, and causes danger to her person, she must 
seek the remedy for that evil, so provoked, in the change of her 
own manners. 


There was a direct echo of this decision in that of Mr Justice Henn Collins 
in Meacherv. Meacher.“ He held that it was not cruelty for the husband to beat 
his wife because she had disobeyed his orders not to visit her relations, for 
she had it in her own hands to prevent a repetition. As Dobash and Dobash 
found, even today, the wives did indeed seek to confirm their behaviour to 
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their husbands’ expectations in the vain hope of averting further attacks.® 
However, the Court of Appeal held that a wife was not disentitled to a 
decree simply because she could have put an end to the cruelty by obeying 
unreasonable orders from her husband. The report does not reveal what 
their lordships would have thought had the orders been, in their view, 
reasonable. It seems unlikely that the courts would nowadays use the 
concept of provocation to legitimate the husband’s use of force to compel 
his wife’s obedience to any of his orders, reasonable or unreasonable. 

Nevertheless, the concept of provocation undoubtedly survives. The 
alleged provocative act is usually an affront to the husband’s exclusive 
rights of possession. Examples abound in the criminal cases where the issue 
is not total but partial justification. The divorce courts may be prepared 
to hold him justified, but only if the violence used is in proportion to the 
provocation offered. It seems that unfaithfulness will rarely be enough these 
days. In McKenzie v. McKenzie“ a confession of adultery did not excuse the 
‘hardest smacked bottom she had ever had’, although it might have justified 
‘no more than the punishment which a parent might have meted out to a 
naughty child’. 

More significant, however, is the courts’ treatment of nagging and neglect 
of household duties. The courts were at first reluctant to find that a bad or 
sluttish housewife was guilty of a matrimonial offence, but the law is now 
quite capable of condemning such behaviour (one of the allegations against 
the wife in Stanwick v. Stanwick*’ was that she had left her husband to fend 
for their three young children as well earning his living). In Stick v. Stick*® Mr 
Justice Karminski held that the wife’s withdrawal from sexual intercourse 
and neglect of her household duties did not justify the ‘very considerable 
violence’. But he considered it a borderline case in which his sympathies 
were with the sorely tried husband. Nagging, on the other hand, being 
obviously ‘aimed at’ the husband, became a possible matrimonial offence 
as soon as husbands were able to divorce their wives for cruelty. And in 
Douglas v. Douglas™ the Divisional Court rejected the argument that words 
could never justify violence. A wife who nagged and abused her husband 
might be the authoress of her own wrong. 

Perhaps, after two decades and considerable publicity for the plight 
of battered women, things have changed. But the ‘behaviour’ fact is 
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undoubtedly capable of incorporating similar ideas. In Ash v. Ash” Mr Justice 
Bagnall put it thus: 


I have to consider not only the behaviour of the respondent 
as alleged and established in evidence, but the character, 
personality, disposition and behaviour of the petitioner... if I 
may give afew examples, it seems to me that a violent petitioner 
can reasonably be expected to live with a violent respondent... 
if each is equally bad, at any rate in similar respects, each can 
reasonably be expected to live with the other. 


Even if the courts would no longer hold that non-violent behaviour could 
ever be a complete excuse for violence, they have been prepared to extend 
equal condemnation to the bullying husband and the nagging wife. The 
concept of cruelty was first extended beyond physical violence in the case 
of a husband obsessed with the belief that it was his religious duty to make 
his wife completely subservient to him.>? Domineering husbands who broke 
their wives’ spirits recur in several cases.” Itwas in these cases that the courts 
first began to emphasize the need to consider the effect of the respondent’s 
behaviour upon the particular woman to whom he was married and to show 
their sympathy for the delicate and sensitive soul whose husband abused his 
dominant position, whether or not through physical means. It could be that 
the wives whose nagging they were also ready to condemn were similarly 
abusing their position, but to regard the subtler means which women must 
use to get their own way as just as blameworthy as the cruder methods 
employed by men ignores the structural inequalities in their situations. 

There are two aspects to this. The first is strength. Where men and 
women disagree, the woman must always ‘plead, cajole, beguile and hope 
that he will be convinced’.** She cannot coerce by physical means, for she 
has neither the strength or the technique, nor has she been brought up to 
think in those terms. Men have usually been brought up to abhor the use of 
violence against the defenceless woman but not as an instrument of settling 
other types of disagreement. It might be thought that it is the socialization of 
men, rather than that of women, which is defective in this respect. 

The other aspect is dependence. Where roles are divided into 
breadwinner and homemaker, the law decrees that the breadwinner is 
owner of their resources. He can decide how these are to be allocated. In 
particular, he has first call upon any surplus over the family’s immediate 
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needs. He has automatic access to the outside world, not only through his 
employment but also through his ability to spend what he likes on transport 
and entertainment. She by definition has none of these things and is further 
confined by her prior responsibility for household tasks and child care. At 
every turn, therefore, she has to negotiate for what she needs to fulfil her 
housewifely duties, let alone for less immediate wants such as clothing, 
entertainment or a night out. But unless her husband is content to allow her 
to be an equal partner with an equal voice in their affairs, she will have to 
resort to the stratagems of the underdog if she is ever to get her own way. 
To suggest that a wife has no right to nag her husband is to suggest that she 
has no right to set herself up in opposition to his decrees. To suggest that the 
means which she employs can be compared with a breadwinner’s abuse of 
his already dominant position is to deny her right to an equal voice in their 
affairs. 

Whatever the law may have to say on this subject, there is certainly 
evidence that this is how a great deal of violence within the home arises. 
Incidents are commonly triggered by disagreements, arising primarily out of 
the husband’s jealousy but secondly out of food or money. A meal may not be 
ready when he comes home late or may have burned to a cinder in the oven. 
The breakfast eggs may be greasy. The children’s toys may be lying around 
or the mantelshelf may not have been dusted. A grandfather may be given a 
slice of the child’s birthday cake before the husband. The catalogue of such 
events is endless.” Whether or not the wife’s shortcomings are regarded 
as provocation, her dependent status certainly legitimates the husband’s 
assumption of authority. Whatever tips him over the edge into abuse, it is 
impossible to deny the role which dependence can play in bringing that 
about. 

Most ofthe law we have been discussing is relevant only between husband 
and wife. But the themes of toleration, of making the best of a bad job for the 
sake of the family and, above all, of provocation can certainly influence the 
approach of those agencies which should be providing remedies for both 
married and unmarried victims of violence. Dependence is the same, or 
even worse, if the dependant is not married to the breadwinner, for then the 
law gives her no right to ask for his support. 


Why were the obvious remedies not enough? 


Despite the problems just discussed, violence is almost always a ground for 
matrimonial relief, a civil wrong for which compensation or other remedies 
may be claimed and a criminal offence. Nevertheless, these remedies have 
proved quite inadequate to solve the problem. All three of them have been 
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bedevilled, first, by a competing commitment to the preservation of the 
family unit and, second, by a failure to understand and to cater for the 
woman’s own ambivalence about using them. Nor do they provide for her 
main needs, which are either to exclude the aggressor from their common 
home or to acquire a new home and protection for herself. 

Matrimonial relief in the divorce courts was dominated by the concept 
of the matrimonial offence until 1971 and in the magistrates’ courts until 
1981. That doctrine was itself dedicated to the prior value of the sanctity 
of marriage. Its abandonment certainly involves an important shift in 
values away from the preservation of the family at all costs and towards the 
protection of individual members. But that shift has been accompanied by 
an apparently greater emphasis upon attempts to reconcile the parties.% 
Such attempts have largely been useless.” Nevertheless, both divorce and 
magistrates’ courts have power to adjourn proceedings for divorce or 
financial relief respectively if they think that there is a reasonable possibility 
of reconciliation. Magistrates, indeed, have a positive duty to consider 
whether reconciliation may be possible, even in cases such as Bergin v. Bergin 
(see p. 161). This does not apply to their new powers to grant personal 
protection and exclusion orders in cases of violence, but it did apply to all 
types of order under the old law. Wives who were about to complain of a 
long list of beatings were solemnly asked whether there was any chance of 
reconciliation. The clear suggestion that they ought to return was added to 
all the other pressures upon them to do so. 

There has been a recent shift in official thinking away from trying to 
reunite the parties towards trying to get them to adjust to the fact that their 
relationship is at an end and settle the legal consequences by agreement 
rather than by litigation. If the legal system is indeed trying to help 
people to separate rather than to put obstacles in their way, the change is 
revolutionary. But a commitment to conciliation can easily be turned into an 
excuse for denying immediate relief to those who sorely need it. The Booth 
Committee on matrimonial procedure was worried that injunctions can 
be sought without any attempt to seek the cooperation of the other party, 
which ‘inevitably engenders great resentment and bitterness after which 
any attempts at conciliation may be doomed to failure’? But if an injunction 
is granted, this must mean that the court has come to the conclusion that, 
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for the time being at least, the protection of the applicant (or a child) is 
the overwhelming consideration. To deny her the opportunity to make her 
case would be to put other values before her protection. Enthusiasm for the 
undoubted value of conciliation in some cases cannot justify reducing the 
scope of a remedy which is essential in others. 

That enthusiasm is a modern manifestation of the law’s respect for 
family privacy. In 1957 the then Master of the Rolls warned of the dangers of 
intervening between husband and wife: ‘among themselves they can claim a 
kind of sacred protection behind the door of the family home which, generally 
speaking, the civil law may not penetrate.® At that time husband and wife 
could not sue one another in tort. Having been one in the eyes of the law, there 
was no machinery and (until the Married Women’s Property Acts) no point. 
It was the anomalies thrown up by that legislation which persuaded the Law 
Reform Committee to suggest change.*! But the legislators were haunted by 
the spectre of marriages destroyed by litigation between the spouses. An 
action in tort can still be stayed if the court considers that ‘no substantial 
benefit’ will accrue to either party from continuing it.’ The intention was that 
they should not be allowed to proceed with actions for ‘trivial’ injuries. The 
serious problems of marital violence were not considered. Yet the fact that 
assault and battery are torts has important implications for the availability 
of injunctions where no matrimonial proceedings are contemplated. Luckily, 
there is no evidence that any point on this provision has been taken in this 
context. Equally, however, it seems that tort law was very little used before 
the Domestic Violence and Matrimonial Proceedings Act 1976. 

The main object of the tort system, however, is financial compensation. 
There is no excuse for denying this to the woman who is otherwise entitled 
to it, but in most cases the effect will be to reduce the resources available 
to maintain the family and so she is unlikely to apply. Violence is also a 
crime, and for more than twenty years public money has been available to 
compensate the victims of criminal injuries. Until 1980, however, victims 
who at the time were living with the aggressor as members of the same 
family were excluded. The ostensible reasons were the problems of proof, 
the risks of collusion and the possibility that the proceeds might find their 
way into the hands of the offender, bringing the scheme into disrepute. 
Problems of proof are always raised as objections to providing remedies 
between husband and wife. Yet when a woman has obviously been injured, it 
is not clear why her account of the incident should be any less easy to assess 
than that of the victim of an unwitnessed assault in a lonely street or park. 
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The Criminal Injuries Compensation Board may now accept this 
point, following the extension of the scheme, but this still discriminates 
against family victims in important ways. Originally, the injuries suffered 
had to be twice as serious as those of other victims before a claim 
could be entertained. Even now the scheme allows the Board to reduce 
compensation because of the victim’s conduct or way of life. This could 
give ample scope for the display of attitudes to both provocation and 
toleration which are similar to those displayed in the matrimonial and 
criminal courts.®? More important, although a general requirement of co- 
operation with the police is imposed upon all victims, only in family cases 
is prosecution usually an essential prerequisite to compensation. Yet it is 
in just these cases that both cooperation and prosecution present so many 
problems for even the most meritorious of victims. It seems unlikely that 
the Board wishes to see more prosecutions in these cases. The same may 
be said of the last unique requirement, which is that the victim should 
no longer be living with the aggressor. This was not to encourage her to 
leave but to ensure that the award would not benefit the aggressor and 
to reduce the chance of collusion. The idea that a woman would willingly 
suffer £500 worth of injuries in order to gain compensation is frankly 
bizarre. The idea that the husband might benefit may owe less to the 
assumption that she might be terrified into handing it over (for there are 
ways of preventing this) than that any money which is payable to a non- 
breadwinner is not in reality hers but his, for he is responsible for all the 
family’s expenditure. Once again, the scheme contributes to the dominant 
values of family stability and privacy. 

The same values have been even more apparent in relation to prosecution 
for crime. In the mid 1970s the police explicitly rationalized their reluctance 
to take action in ‘domestic’ cases in terms of the sanctity of marriage: ‘we are, 
after all, dealing with persons “bound in marriage”, and it is important, for 
a host of reasons, to maintain the unity of the spouses.’ Jan Pahl’s study of 
women who used a refuge indicated that the police were much more helpful 
to women who were either not married to their attackers or had already 
taken the decision to leave.® Closely associated with this is the problem of 
withdrawal: ‘I only know how frustrating it is for a police officer who has 
taken so much care and trouble in the preparation of the presentation of 
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the case at court to be let down because his principal witness has “second 
thoughts”. 

Yet in 1979 the House of Lords appeared to go out of its way to sanction 
withdrawal in the interests of the preservation of the marriage. At common 
law a husband and wife could not give evidence either for or against one 
another. But it had long been admitted that a wife could testify against 
a husband who had attacked her, and it was assumed that if she were 
competent, she could also be compelled to do so. In Hoskyn v. Metropolitan 
Police Commissioner,” however, their lordships decided by a majority that, 
though competent, she could not be compelled. This was, according to Lord 
Diplock, because of the ‘identity of interest between husband and wife’ and 
because ‘to allow her to give evidence would give rise to discord and to 
perjury and would be, to ordinary people, repugnant’ Lord Edmund Davies 
disagreed: 


Such cases are too grave to depend simply on whether the 
injured spouse is, or is not, willing to testify against the 
attacker. Reluctance may spring from a variety of reasons 
and does not by any means necessarily denote that domestic 
harmony has been restored....it may well prove a positive boon 
for her to be directed by the court that she has no alternative 
but to testify. But, be that as it may, such incidents ought not 
to be regarded as having no importance extending beyond the 
domestic hearth... 


This is a rare but clear statement that such violence should be 
unequivocally condemned irrespective of the effect upon the particular 
marriage. Yet even he was only referring to serious cases: the authorities, 
he thought, would not and should not be too anxious to intervene in the 
‘trivial’. But the need for a clear and unequivocal condemnation of violence 
may be even greater at its ‘trivial’ beginnings than when it has escalated to 
a level at which almost anyone would be prepared to intervene. At all events, 
compellability removes one of the pressures upon the woman to withdraw 
and one of the excuses for failing to intervene. It is to be introduced for 
assaults or threats of violence against a spouse (as well as for similar acts 
or sexual offences against a child under 16 in the same household) by the 
Police and Criminal Evidence Bill 1983-84. 

It would be absurd to suggest that this in itself could solve the ‘problem’ 
of withdrawal. This is often stated to be a problem for the police and other 
agencies whose task it is to protect the victim of aggression. In reality, it is 
her problem, and the agencies could instead be prepared to adapt their own 
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expectations to accommodate it. The courts and police see success in terms 
of an arrest, charge, trial, conviction and sentence. Only then is the effort 
worthwhile. But that process is fraught with difficulties for the victim. 

If the police are called and do arrest, the wife has ‘shopped’ her 
husband or the father of her children. Her feelings about that will be highly 
ambivalent. She may have been brought up to believe that a woman is not 
complete without a man, that marriage and childbirth are her main sources 
of satisfaction and that she will live happily ever after. She wants to believe 
her husband when he says that he is sorry and will make amends. She does 
not want the shame and stigma of confessing that all is not well with her 
marriage. Perhaps, she feels, it really is all her own fault. There are often 
great difficulties in getting her own family, friends and neighbours to see 
things her way, let alone the forces of law and order. After a long period of 
oppression she may be unable to cope with the pressures of making her own 
decisions. She may believe her husband’s threats to deprive her of home 
and children should she take action against him. All of these provide ample 
explanation for the difficulty which so many women experience in breaking 
free, without any need to resort to theories that they may need the violence 
in some pathological way. 

These apply, of course, to any form of initiative against a husband, but 
prosecution adds some peculiar difficulties of its own. If the police are called 
to the house, they may be reluctant to gain entry if the husband tells them 
to go.® Yet in R. v. Thornley® it was held that a licence to enter premises 
given by a wife in the course of a domestic dispute could not be revoked 
by a husband who had been subject to a complaint: the police were not 
trespassers because they had been invited to enter by the wife. The right of 
a wife to invite whomsoever she pleases into her home, whether or not she 
is its legal owner or tenant, should be beyond question, but apart from this 
case, there is no unequivocal statement of it. 

If the police do gain entry, they may restrict their intervention to 
separating the combatants and warning the husband about his behaviour. 
This isa great deal better than nothing. Better still may be to make use of their 
common law power to arrest for breach of the peace and to bring before a 
magistrate as soon as possible. This removes the aggressor for a short while, 
is not technically a conviction and results in his being bound over to keep 
the peace unless further charges are preferred. It provides a clear, instant 
warning, coupled with the possibility of further action should that warning 
be ignored. If the officer has himself intervened between them, it does not 
require the co-operation of the victim. Nor does it leave a substantial gap 
during which she may be terrorized or cajoled into changing her mind or 
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come to see the enormity of what she has done. Yet it seems that the police 
make little use of this possibility. Even if it has occurred to them, they are 
very dependent upon the attitudes of their local Bench. Magistrates may not 
welcome being troubled by these ‘trivial’ cases or may be reluctant to take 
action against a man who has disturbed the peace of his own home. The 
solution has much to commend it in those early stages before the woman 
has decided to bring the relationship to an end. It can only hope to succeed if 
there is no equivocation and all are committed to making it work. 

From the womanr’s point of view, the difficulties of proceeding with a more 
serious criminal charge may seem terrible. Arrest cannot guarantee aremand 
in custody, so that she may have much to fear during the interim period. Trial 
cannot guarantee conviction, so that she will have to give evidence unless he 
pleads guilty. Conviction certainly cannot guarantee an immediate custodial 
sentence. Despite all this, there is some evidence that withdrawal is more of 
a myth than a reality. The Dobashes’ study of 1,000 Glasgow police files for 
1974 indicated that only 6 per cent of the women in fact withdrew, but in 
all instances after considerable postponement of the proceedings.” Wasoff’s 
study of Scottish prosecution practice suggested that if anything this was an 
over-estimate.” It may be that, like the sanctity of marriage, withdrawal can 
be used by the police as an excuse for discriminating between ‘domestic’ and 
other violence. 

The Scottish studies also indicated that as a group domestic cases received 
lower sentences than others. A large part of the reason for this lies in the 
attitude of police and prosecutors. Police perceptions of the seriousness of 
an assault are often different, so that the degree of harm which they require 
for a charge of ‘actual’ or ‘grievous’ bodily harm in a case of street violence 
can be less than they would require in a ‘domestic’ case. The court can 
sentence only for the offence before it. Similarly, if (as the Scottish studies 
indicate) domestic cases are frequently allocated to the lower courts even 
where they might be sent to the higher, the tariff is inevitably lower. 

There is no comprehensive English study of sentencing law and practice 
in domestic cases which might tell us whether the tariff itself is lower for 
them, as many suspect that it is. The suspicion arises for several reasons. 
The Court of Appeal has made it abundantly clear on numerous occasions 
that unprovoked street violence resulting in appreciable injury will always 
merit an immediate custodial sentence.” They have also said that the ‘courts 
cannot regrettably be deflected from their duty of imposing sentences 
appropriate to the gravity of the offence when crimes of violence of this 
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nature are committed against a domestic background.” Their regrets were 
related to the fact that the victim had now forgiven her attacker and was 
willing to have him back. The contrast with the attitude displayed by the 
House of Lords in Hoskyn’s case (see p. 169) leads us to suppose that other 
courts may not always share this view. 

In any event, it is so much easier to suggest that a domestic incident has 
been provoked than it is when victim and assailant are unknown to one 
another. Provocation can provide a partial defence to murder and a reason 
for mitigating sentence in other charges. In murder at least, it should be 
judged by the standards of the ‘reasonable man’ (Homicide Act 1957, section 
3). Logically, of course, if the reasonable man would have used violence in 
the circumstances, this should be a complete rather than a partial excuse. If 
so, its scope would be a great deal more limited. Ashworth has convincingly 
argued that its real purpose is to supply an objective criterion for regarding 
the act as less blameworthy.” But the end result is to suggest that the 
reasonable man will, on occasions, resort to violence even when it is not 
completely necessary. 

Indeed, Thomas describes several cases where the provocation was non- 
violent.” The most common case is not a provocative act at all, but the 
jealousy of the person provoked. Men who find their wives or cohabitants 
in bed with another man are definitely included, but so are those who go 
round and attack the woman or her new partner after the first relationship 
has clearly broken up.” It is hard to see what possible objective justification 
there is for killing in such cases, or how they can be reconciled with the 
statement in R. v. Duffy” that ‘circumstances which induce a desire for 
revenge are inconsistent with provocation since the conscious formulation 
of a desire for revenge means that the person has had time to think’ 

That was a case in which a wife had killed her husband while he was 
asleep, after a long course of brutal treatment from him. Although there 
is no doubt that prosecutors, juries and judges often take a lenient view 
of such cases, Wasik has pointed out that there are still doubts about 
whether, in law, they should do so.” No matter how cruel it has been, the 
‘cumulative’ provocation may lead to counter-measures which are at least 
partially planned. This may explain why other courts have been far from 
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lenient. In R. v. Owen,” for example, Lord Justice Roskill suggested that as 
the wife had gone on living with her violent husband, she had assumed the 
risk that the provocation would be repeated, so that a sentence of four years’ 
imprisonment was entirely justifiable. 

Coincidentally, a sentence of four years’ imprisonment was also held to 
be justifiable in the case of Mason.®° Here the husband had killed the wife 
following a period of non-stop nagging, neglect of her household duties 
and allegations that his inability to work was due to malingering when in 
fact it was caused by heart trouble. The momentary loss of control in such 
cases may be easier to reconcile with Duffy than is the wife’s response to her 
brutal husband. The 1957 Act meant that the types of conduct capable of 
amounting to provocation could be extended indefinitely, but Wasik argues 
that the Duffy approach is still theoretically good law. The husband who kills 
his non-violent wife could therefore be thought less blameworthy than the 
wife who kills her violent husband. In practice, courts are probably equally 
tender to both. 

Obviously a criminal court should be able to mitigate punishment in 
circumstances in whicha matrimonial court would still grant the victim relief. 
But the actions of criminal courts are among the most potent reinforcers of 
dominant ideologies. If they listen too uncritically to pleas of provocation 
based on ‘flightiness’, they unconsciously endorse male possessiveness, as 
well as the view that a flirtatious woman gets what she deserves. If they 
listen too uncritically to pleas based on nagging, they forget the fact that 
many women have to resort to such techniques in negotiations within the 
family. The ‘reasonable man’ test contributes to the view that there was 
some objective justification for what was done. This is quite different from 
mitigating the sentence of a man of otherwise excellent character who has 
indulged in a sudden and uncharacteristic excess of passion, for that is 
based upon the subjective merits of the offender and the unlikelihood of his 
offending again. 

Even if the tariff for wife-beating were the same as that for street 
violence, the criminal law could never solve all the victim’s problems. That 
is not its purpose. Its main object is the clear affirmation of society’s most 
important values and the deterrence of those who might be tempted to 
follow suit. Despite this, there are some who believe that it has little part to 
play in most ‘domestic’ violence. Susan Maidment, for example, argues that 
although police reluctance to prosecute arises for all the wrong reasons, it 
is nevertheless evidence of a belief in society that these cases should not 
be dealt with by the criminal law.*! As well as the disadvantages for the 
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individual complainant, she suggests, it contains no facility for treatment, for 
understanding the aggression, for trying to improve the marital relationship 
or for developing mutual respect between husband and wife. Although not 
opposed to prosecution in serious cases, she argues that the choice of 
remedy should depend not upon where the woman goes for help but upon a 
‘professional, principled decision’. 

It could be just that ‘belief in society’ that lies at the root of the problem 
of violence in the home. It perpetuates the notion that ‘domestic’ crime is 
somehow not real crime, that the fact that victim and aggressor are bound 
together by ties of law and emotion makes it better rather than worse, that 
it can properly be described by the cosy and comfortable word ‘domestic’. It 
refuses to place the value of protecting the victim above the value of preserving 
the relationship. Above all, it assumes that others will know better than she 
what is the proper solution to her problems. It is another example of our 
recurring theme that women cannot be trusted to use the law to their real 
advantage. Professionals must do this for them. Yet many professionals who 
might be involved, such as social workers or probation officers, may be 
devoted to the values of preserving the family even if it is clearly destructive 
of the interests of some of its members. There would, indeed, be something 
to be said for giving the woman more rather than less control over the way in 
which the process operates to protect her. 


The search for new solutions 


The Domestic Violence and Matrimonial Proceedings Act 1976 refers to 
four types of injunction which may be available between husband and wife 
or a man and woman who are living with each other as such in the same 
household. These may restrain the respondent from molesting the applicant 
or from molesting a child living with the applicant, or may exclude him 
from their home or part of it or from the area where it is, or may require 
him to allow her to enter and remain in the home or part of it. Orders of 
this type can serve two rather different functions. One is to encourage the 
respondent to refrain from violence or other forms of molestation (such as 
pestering, threatening or forcing his attentions upon her).®* The sanction is 
punishment for contempt of court, either at the request of the applicant or 
in some cases after arrest without warrant by a police officer. The effect is 
to combine many of the advantages of civil and criminal proceedings. This 
explains both the attraction for battered women and the reservations felt 
by many legal authorities. The other function is in practice more useful, 
for it enables the court to decide, at least in the short term, which of the 
parties should remain in their common home and which should leave. The 
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importance of this to the battered woman who is afraid to return to the 
same house as her aggressor is obvious, but the courts have experienced 
considerable difficulty in reconciling her need for protection with the law’s 
respect for rights of property. They may not quite have shaken off their old 
perception of wives as a form of property in themselves. 

There has been considerable confusion about whether the 1976 Act was 
intended to grant a new and unfettered discretion to county court judges or 
whether it simply extended their jurisdiction to deal with cases according to 
existing principles. An injunction is in any event a discretionary remedy, but 
it is axiomatic that it can be granted only in support of a legal right or claim. 
Injunctions against violence present fewer problems than those against 
wider forms of molestation or excluding people from their homes because 
women have a right not to be beaten or assaulted. 

The anti-molestation injunction was originally developed to protect 
a wife pending the hearing of her claim for divorce, judicial separation or 
other matrimonial relief. The object was to prevent her being influenced or 
terrorized out of her remedy. It could, however, be continued or even made 
after the decree, presumably to restrain a husband who had a tendency to 
behave as though he were still entitled to her society. Ouster injunctions were 
also developed for the purpose of protecting the wife pending matrimonial 
proceedings, but the husband could no longer be kept out of his property 
once the decree had been made.® That is still the case, at least where the 
wife has no property right in the home and there are no children whose 
welfare requires protection.®** Before divorce proceedings were started, a 
wife might found her case upon her right to live in the matrimonial home. As 
Lord Denning said in Gurasz v. Gurasz:®° 


Some features of family life are elemental in our society. One 
is that it is the husband’s duty to provide his wife with a 
roof over her head; and the children too. So long as the wife 
behaves herself, she is entitled to remain in the matrimonial 
home. The husband is not at liberty to turn her out of it, 
neither by virtue of his command, nor by force of his conduct. 
If he should seek to get rid of her, the court will restrain him. If 
he should succeed in making her go, the court will restore her. 
In an extreme case, if his conduct is so outrageous as to make 
it impossible for them to live together, the court will order him 
to go out and leave her there. 
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The basis of this, of course, was the husband’s common law duty to maintain 
his wife, which gave her a right to live in the matrimonial home even though 
he was its sole owner, but only so long as she behaved herself. The wife in 
that case was also joint tenant of the home, so that the claim might have 
been put on the need to protect her rights of property against a co-owner 
who was effectively prohibiting her from exercising them. 

An unmarried woman, however, had no matrimonial remedy pending 
which she might be protected against molestation. Nor had she any equivalent 
right to live in her cohabitant’s home. The only possible foundation for an 
ouster order, unless the home was hers alone, was that the man’s behaviour 
was effectively depriving her of a contractual licence which he had given her 
to live there, or of her rights of occupation as a joint owner or tenant. There 
was no clear statement of either of these before the 1976 Act. There are, 
however, some references in husband-and-wife cases to a broad inherent 
jurisdiction in the High Court to protect the well-being of children, which 
might be equally applicable to the unmarried.* 

Thus there were obviously substantive limits on the courts’ powers 
before 1976. There were also problems relating to the jurisdiction of the 
county courts. The High Court has a general power to grant both final and 
interlocutory (interim) injunctions (under what is now the Supreme Court 
Act 1981, section 37). A county court can do so only ‘as regards a cause of 
action for the time being within its jurisdiction’ (County Courts Act 1984, 
section 38). This meant that the woman generally had to undertake to begin 
some such proceedings, either for a divorce or judicial separation, or for a 
proprietory remedy, or in tort. Allied to this was a long-standing principle, 
developed in other contexts, that a county court should not grant an 
injunction if this was the main relief wanted but only where it was ancillary 
to some other claim. 

Section 1 of the 1976 Act gave county courts ‘jurisdiction’ to make the 
orders listed whether or not any other relief was sought in the proceedings. 
A narrow interpretation would have held that this was simply intended to 
solve the jurisdictional problems in the more convenient and accessible 
county courts, but not to change the substantive principles upon which 
such relief was available. However, in Davies v. Johnson®’ the House of Lords 
took a broader view. Parliament must have intended to enhance the courts’ 
powers to interfere with property rights for the purpose of protecting the 
fundamental right to integrity and safety of the person. The case concerned 
an unmarried woman who was joint tenant of the home along with the man 
who had battered her. Lord Diplock would have decided it on the narrow 
basis that to exclude him for a while could be a justifiable protection for her 
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rights of property. But the majority held that the power to grant an exclusion 
order under the Act was not limited to women who had such rights. It must 
have been intended to grant a limited occupancy right even to non-tenants, 
although in most cases this would last only for as long as was necessary for 
her to make alternative arrangements. Lord Scarman did suggest that, in 
some cases, this might last a long time. Unlike the Matrimonial Homes Act, 
however, it could not protect her against the risk that a man who was solely 
entitled to the home might dispose of his rights to third parties who could 
evict her. 

This was a bold decision in the circumstances. It raised a number of 
technical problems in property law which need not concern us. But it also 
raised a difficulty which was illustrated by the case of Spindlow v. Spindlow.® 
section 1 of the 1976 Act made no reference to violence. Did it then give the 
courts a wide discretion to decide the occupation of the unmarried couple’s 
home when their relationship broke down? After all, there is no other power 
to ‘divorce’ them and adjust their property rights. The courts had already 
begun to develop this line of approach in applications made by wives, both 
under the 1976 Act and pending matrimonial causes. In a series of cases 
they had taken the view that the court had to balance the relative hardship 
caused to each party in having to leave the home for a short while.® They 
should attempt to make an order which was ‘fair, just and reasonable’ as 
far as possible to all parties.” In particular they should consider the needs 
of the children.” These judges found it difficult to believe that a woman 
would leave her home and go to live in grossly overcrowded and unsuitable 
accommodation without a good reason for doing so, and hence preferred 
to take that as read and to concentrate upon the practical problem of 
accommodation for the time being until matters could be properly sorted 
out.” 

This approach was well on the way to redressing the imbalance between 
the respective powers of breadwinner and homemaker to bring about a 
separation if they so wished. Logically, it applied just as much to a wife who 
had no good reason, in the eyes of the law, for wanting to separate from her 
husband as it applied to one who was suffering serious violence from him. 
But there was a different line of cases in which the courts had emphasized 
that she had to show reasonable grounds for saying that she was unable to 
live in the same house with him before she could seek an order getting him 
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out.” One might have thought that a battered wife would inevitably have been 
able to do so. In Myers v. Myers,” however, the Court of Appeal allowed the 
husband’s appeal, even though the wife had alleged three specific instances 
of violence, a ‘tendency to violent outbursts’ (which they took to mean verbal 
abuse), heavy drinking and the taking of soft drugs. The last incident was a 
textbook example of a husband blaming his wife for ‘flighty behaviour’ after 
an advance made by a man at a dance, an attempted reconciliation when 
they got home and a ‘thumping’ when the wife decided that she no longer 
wished for intercourse. Despite this, the county court judge did not believe 
her when she said that the marriage was over, a fact which appears to have 
weighed heavily in the Court of Appeal. 

The conflict between these two lines of approach in the Court of Appeal 
has recently been resolved by the House of Lords’ decision in Richards 
v. Richards” that neither is right. The lower courts had erred in seeking 
principles for the exercise of their discretion in isolation from the substantive 
law involved. An application for an ouster injunction between spouses, 
whether in pending matrimonial proceedings or under the 1976 Act, is in 
essence an application to decide their respective rights of occupation in the 
matrimonial home and is therefore to be governed by the principles laid 
down in the Matrimonial Homes Act (now 1983). This originally applied 
only where one spouse was entitled to the home in law and the other was 
not and gave the court no power to exclude the owning spouse completely.” 
It cannot have governed all the ouster orders which were made before the 
1976 Act. But that Act amended the Matrimonial Homes Act so as to allow 
the court to rearrange both parties’ rights of occupation in almost whatever 
way it wished (1983 Act, section 1(2)) and applied the same procedure 
where the couple were jointly entitled to the home (1983 Act, section 9). 
This means, said their lordships, that Parliament must have intended that 
all these cases be decided according to the guidelines laid down in the Act. 
This allows the court to make such order as it thinks just and reasonable, 
having regard to the conduct of the spouses in relation to each other and 
otherwise, to their respective needs and financial resources, to the needs 
of any children and to all the circumstances of the case (section 1(3)). Once 
again, therefore, personal protection may be subordinated to property 
rights, and the court may look at the wife’s faults before it looks at her needs 
or those of the children. 

It seems unlikely, to say the least, that when Parliament passed the 1976 
Act it intended at one and the same time to increase the courts’ powers in 
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relation to cohabitants (as decided in Davis v. Johnson: see below) but to 
restrict them in relation to the married (as decided in Richards v. Richards). 
The case is evidence of a stricter line in re-emphasizing the importance 
of marital conduct, even when dealing with the short-term issues arising 
from the spouses’ disagreements. It will make it more difficult for the wife 
who has children to look after to break away from a marriage which has 
become intolerable to her - unless, of course, she is prepared to abandon the 
children. It should not affect the position of the seriously battered woman. 
But there is always the possibility that if the court thinks the incidents trivial 
and is not convinced that the marriage is over, she will be denied this relief. 
By increasing the issues to be canvassed by the court, it will certainly add to 
the opportunities for delaying tactics on the part of the aggressor, which are 
already considerable (evasion of service, delaying of legal aid applications, 
seeking of adjournments for legal advice and the like). 

The court must also decide how long an exclusion should last. If divorce 
proceedings are pending, the court may be prepared to continue it until these 
are resolved. Otherwise an injunction is normally a short-term remedy.” Up 
to three months is recommended.” Considerable pressure is thus exerted 
on the woman to decide whether to get a divorce, leave home for alternative 
accommodation or allow her husband to return. Yet she may have very good 
reasons for wanting to do none of these, at least for some time to come. She 
may be in no condition, physically or mentally, to make up her mind once 
and for all what she wants to do. The courts undoubtedly prefer it if the 
long-term disposition of the home can be decided in divorce proceedings, 
but the Matrimonial Home Act allows them to make orders which can last 
indefinitely and to make any appropriate financial adjustments. There seems 
to be no reason why the court should not be prepared to allow them to live 
separately while remaining married, if that is the right solution. 

The court can now attach a power of arrest to any injunction restraining 
the use of violence against applicant or child or excluding a husband from 
the matrimonial home or area, provided that the respondent has already 
caused actual bodily harm to the applicant or child and is likely to do so 
again (1976 Act, section 2). A policeman can then arrest without warrant 
on reasonable suspicion of a breach of the order. The person must then be 
brought before a judge, who can impose a penalty on his own initiative. The 
cases display a marked lack of enthusiasm for powers of arrest, regarding 
them as akin to a suspended sentence of imprisonment.” They are reserved 
for the most serious cases and not thought appropriate where the last act of 
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violence was some time ago. A practice direction in 19811 indicated that 
the court should normally place on the power a time limit of not more than 
three months, even if the injunction is to continue for longer. This is a law 
which had to be passed because the police would not interfere, yet the courts 
hesitate to use it because the police remain reluctant to interfere. The courts 
appear to have accepted the police viewpoint rather than that of the victims 
or Parliament. 

The proportion of 1976 Act injunctions to which a power of arrest is 
attached has remained remarkably constant (according to the Judicial 
Statistics for 1977 to 1982) at around one quarter. But although the numbers 
of orders, and thus powers of arrest, have risen dramatically, the numbers 
of arrests have remained the same. This confirms the melancholy finding of 
Binney, Harkell and Nixon that the Act has had little effect upon the police 
approach.'®! Their survey certainly does not suggest that a power of arrest is 
sufficient to persuade a man to obey an injunction. It is unlikely that marital 
behaviour has changed so quickly, particularly as fewer than half the arrests 
result in a committal to prison. Here again, in Ansah v. Ansah it was said 
that this was to be done ‘very reluctantly and only when every other effort 
to bring the situation under control has failed or is almost certain to fail’. On 
the facts of that case, committal was undoubtedly absurd, but the court’s 
words can be used to justify a reluctance to take action even in the most 
serious Cases. 

All this has the unfortunate appearance of an attempt to stem the tide 
of a remedy whose very popularity indicates how much it was needed. 
Applications for injunctions under the 1976 Act rose from 2,612 in 1977 to 
7,691 in 1982. Despite all the obstacles, a very high proportion succeed. The 
failure rate fell from 8.4 per cent in 1977 to 2.8 per cent in 1982. Whatever 
else this may mean, it undoubtedly means that fears of a rush of unjustified 
claims are quite unwarranted. Yet that such fears exist is shown not only by 
the attitudes reported here but also by the courts’ repeated condemnation of 
those who apply for injunctions as a tactical move to improve their position 
in the final divorce settlement.'°? The remedy for that problem is simply to 
refuse the order to the unmeritorious rather than to make it more difficult 
for the meritorious to get one. 

Magistrates’ courts seem to be approaching applications by wives for 
personal protection or exclusion orders under the Domestic Proceedings 
and Magistrates’ Courts Act 1978 (sections 16-18) in a rather different 


100 [1981] 1 WLR 27. 


101 V. Binney, G. Harkell and J. Nixon, Leaving Violent Men: A Study of Refuges for Battered 
Women, London, Women’s Aid Federation, 1981. 


102 [1977] Fam. 138. 
103 O'Malley v. O’Malley [1982] 1 WLR 244. 


Power and violence in the home 181 


way. Overall, only 66 per cent of the 3,600 applications made during the 
first half of 1983 were granted. But getting on for half were for expedited 
protection, without giving notice to the other party, and over 94 per cent 
of these succeeded. It is not known how many ‘ex parte’ applications for 
injunctions are granted. There is certainly evidence of extreme reluctance 
to grant ex parte ouster injunctions,” but magistrates are not permitted 
to grant expedited exclusion orders. Magistrates may be more prepared 
to react strongly to an urgent need for protection. They are certainly more 
prepared to attach a power of arrest, for this was done in more than half 
the expedited orders and almost one third of the others.!° They have not 
been immune to the ‘wear and tear of married life’ view of marital violence, 
but their associations with crime (so much deplored in other contexts) may 
contrast with the habitual respect which judges show towards civil litigants. 

With or without ex parte protection, many women can pluck up courage 
to apply only once they have left the home. However, most of those who 
have left for a refuge do not want to return, even if the man can be removed. 
Binney, Harkell and Nixon found that only 16 per cent of their sample 
wanted to go back home to live there alone; only 8 per cent did so; and 
a year later only half of those were still there.’ Like the 1976 and 1978 
Acts, the Housing (Homeless Persons) Act 1977 was thought to herald 
a new era by obliging local authorities to provide them with alternative 
accommodation. However, a woman who has a home is not ‘homeless’ 
unless violence from another person living there is likely (1977 Act, section 
1); she does not have a ‘priority need’ for accommodation (section 2) unless 
she has children who live with or might reasonably be expected to live with 
her, although the authority should not insist that she gets a custody order 
first;'°’ and she may be excluded as ‘intentionally’ homeless if it would have 
been reasonable to remain (section 17). In R. v. Wandsworth London Borough 
Council, ex parte Nimako-Boateng'® Mr Justice Woolf stated that ‘in many 
cases, even where a husband has been violent, it would be reasonable for 
the wife to continue to reside in the matrimonial home but to seek a court 
order restraining the husband’s violence or barring him from the home’ 
This may be attractive to local authorities with a housing shortage which 
do not wish the husband to remain as a secure tenant in a family home. But 
the courts may not co-operate with such a scheme, particularly if the wife 
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has no intention of returning.’°? The woman may thus be caught in a ‘catch 
22’, where the authorities refuse a home because she could get an injunction 
and the courts refuse an injunction because she could be rehoused by the 
authorities.'’° Certainly, the criteria obliging the authorities to rehouse her 
are more restrictive than those allowing the courts to grant her protection, 
and many authorities appear to have adopted an unhelpful approach.'!" 


Three themes have cropped up again and again in this chapter: provocation, 
the ‘there but for the grace of God go I’ reaction which can so easily contribute 
to the trivialization of family violence; privacy, the reluctance to intervene in 
the family for ‘trivial’ causes; and toleration, the belief that women can and 
do tolerate a level of violence and, having done so, may be denied a remedy. 
Taken to extremes, these place women in an impossible circle: family violence 
is understandable and relatively unimportant compared with the ‘real’ 
problems of escalating violence on the streets; it is certainly not important 
enough for us to intervene in a trivial case, although we must obviously do 
so once serious injuries have been sustained; but a woman who has gone on 
living with relatively small-scale injuries over a period of time must clearly 
have accepted it and unless things go on getting worse may do so again; it is 
not worth helping a woman who is so bound up with her home that she is 
quite likely to abandon the attempt to break free. What is clearly needed to 
break this vicious circle at the outset is an unequivocal statement from the 
law that all family violence is to be condemned and that the victim is always 
entitled to the law’s protection. 

We could, of course, go further and insist that the family itselfis the source 
of the problem. Wherever women are trapped with men in a relationship 
which denies them access both to resources and to the outside world, there 
will be men who abuse that position. An attack upon family violence can 
easily became an attack upon the family. Hence there are powerful forces 
ranged againstitin the name of preserving that useful institution. Just as there 
are those who would destroy all happy families in the name of preventing 
abuse, there are those who would preserve all unhappy families in the name 
of upholding the institution. The last ten years have seen the beginnings of 
a remarkable change in English law. It is slowly being acknowledged that 
unhappy families do not have to be preserved. The main beneficiaries of this 
have been those civilized couples who can agree both that their marriage 
has broken down and upon how to solve the practical issues which result. At 
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the very least, the law could do the same for those who are locked into the 
vicious circle of a much less civilized relationship. 


8 


The case against marriage? 


Marriage or cohabitation? 


There is a well-developed feminist thesis to the effect that family law helps 
to bring about and reproduce a particular set of relationships between the 
sexes in the crucial domestic sphere. The mechanism blamed for this is formal 
marriage, which is therefore unfavourably compared with other types of 
intimate relationship. Marriage is clearly the relationship preferred by the 
law, for although overt sanctions against fornication have been abandoned, 
extramarital sexual intercourse is still termed ‘unlawful’; contracts designed 
to promote it are ‘illegal’; and its offspring are ‘illegitimate’ and thereby 
disadvantaged. Marriage itself, however, is said to consist of an implicit 
and non-negotiable contract whose terms entrench the respective roles of 
breadwinner husband and dependent wife. The fullest exposition of this 
thesis can be found in the work of Lenore Weitzman.! She argues that the 
marriage contract contains four main terms. First, the husband is head 
of the household. Second, he is responsible for support. Third, the wife is 
responsible for domestic services. Fourth, the wife is responsible for child 
care, the husband for child support. Surprisingly enough, she leaves out a 
possible fifth term, which is the most oppressive of all: the wife owes her 
husband her sexual and reproductive services. For most couples today it is 
the birth of children which leads to the polarization of roles, although its 
prospect can lead to very different attitudes and expectations well before 
that time. 

But Weitzman is writing about the United States of America, and many 
family lawyers in this country would see several objections to her views. 
These lawyers tend, as Freeman has pointed out,’ to assume that the law 
plays little or no part in regulating how people behave towards one another 
within the family. Only when things go wrong, they say, can the law step 
in to solve the conflict. In one sense, of course, that must be true. Glendon 
has described how legal systems have evolved two basic approaches to 
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family politics: ‘Laws of the continental European type plunge directly into 
the question of whether one spouse should predominate in the decision- 
making process of the family. Anglo-American common law on the other 
hand traditionally stays away from interspousal disputes unless and until 
they reach the divorce court.’ Nowhere does English family law contain any 
blatant statement that ‘the husband is head of the household’, such as might 
once have been found in the Continental civil codes. 

That, however, does not mean that the statement cannot be made in 
other ways. The very fact that the law keeps out of relationships within 
the united family can itself be a powerful factor in determining what those 
relationships are. If the law refuses to say how the resources brought into 
the home should be distributed by the breadwinner, it is reinforcing the 
unequal treatment of domestic labour. If the law refuses to protect one 
family member against the physical aggression of another, it is reinforcing 
the authority of the aggressor. If the law refuses to punish a husband who 
has intercourse with his wife against her will, it is not only reinforcing his 
authority but also subordinating her reproductive capacities to his will. 

Quite apart from that, the way in which the civil law generally seeks to 
encourage particular types of behaviour is through the determination of 
those disputes which are submitted to its arbitration. The courts do not 
interfere with the smooth running of commercial contracts any more than 
they interfere with the smooth running of personal relationships. But they 
do have a fairly clear set of rules about what will happen if those contracts 
are broken and the parties do not sort out the resulting problems for 
themselves. The prospect of a breach of contract action is only one among 
many factors which may incline a businessman to keep his bargain, just as 
the prospect of an unfavourable outcome to matrimonial litigation can be 
only one among many factors which might incline a husband or wife to keep 
his or her side of the contract. We do not for that reason argue that the law 
plays no part in regulating how business is conducted. 

Family laws goes further than that. Businessmen are allowed very 
considerable freedom to write their own contracts without interference 
from the law in the precise content of the undertakings given. Husbands 
and wives are allowed to write their own contracts about some matters 
but not about others. The law certainly no longer insists that they adopt the 
Weitzman terms. While the marriage is a going concern, each has the right 
to live in a matrimonial home belonging to the other (Matrimonial Homes 
Act 1983), and each has a duty to make reasonable financial provision for 
the other and for their children (Domestic Proceedings and Magistrates 
Courts Act 1978, section 1; Matrimonial Causes Act 1973, section 27). 
Otherwise the law no longer dictates what the terms of their private bargain 
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are. They may conduct their affairs jointly or as two separate individuals. 
They may adopt whatever lifestyles they please. The wife need not assume 
her husband’s surname,‘ and he has no lawful claim upon her obedience 
or services. Once the marriage comes to an end, however, the law reserves 
the right to rearrange all their affairs and to vary whatever bargains they 
may have made at the outset of their relationship. There is remarkably little 
evidence that the law uses that opportunity to penalize those who have 
adopted an unconventional division of labour. Career women appear to 
suffer very little, although househusbands have certainly not gained equality 
with housewives. 

Despite the increasing neutrality of family law, for most couples marriage 
still involves something very similar to the Weitzman exchange. Diana 
Leonard concludes her study of courtship and marriage with the suspicion 
that 


most people would be surprised that Mary Stott protests when 
‘intelligent women’ agree to a ceremony involving virginal 
white, a wedding ring, and a change of name for the woman, 
since for them marriage does involve submission for the 
woman. Liberal intellectuals are resorting to wishful thinking... 
if they try to pretend that what the rituals say no longer holds 
for the majority most of the time, or for themselves some of 
the time." 


Furthermore, all couples will encounter laws of tax and social security far 
more frequently than they encounter family laws, which are applied only at 
the end of a relationship. These are still structured on the assumption that 
marriages are conducted upon Weitzman lines: a wife can claim a retirement 
pension or widow’s benefits on the basis of her husband’s contributions 
because of her actual or assumed dependence upon him, but for the same 
reason she is denied invalid care allowance or (in practice) independent 
access to means-tested benefits. 

This is why legal scholars are so divided on the proper approach to 
cohabitation outside marriage. There is one school of thought which would 
resist very strongly any attempt to impose the legal consequences of 
marriage upon cohabitants.° There is evidence from studies in the United 
States that those who cohabit have deliberately rejected marriage. Marriage 
should therefore not be thrust upon them. They should be permitted to 
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arrange their affairs according to the ordinary laws of property and contract. 
At the end of their relationship they should be held to the bargain which they 
made at the beginning. It is insulting to women to suggest that there is any 
inequality in bargaining power when they embark upon these relationships. 
The one concession which should obviously be made is to remove the risk 
that the contracts by which they regulate their affairs are held to be tainted 
with an immoral purpose and therefore unenforceable. 

It may be that the law is already adequate in the last respect. It can 
enforce any contract provided that the terms are clear, the parties intend 
it to be binding and each has given valuable consideration for the other’s 
promise. Sexual services alone cannot count as valuable consideration for 
this purpose, and it is highly doubtful whether they should.’ The notion 
that any person, male or female, should be bound in law to deliver sexual 
services, even if he or she has previously agreed to do so, has little appeal. 
Child-care services have been held sufficient to support an agreement 
to maintain an illegitimate child,’ although doubts have been expressed 
because the mother is already under a public duty to do this.? Domestic 
services are clearly adequate. If an agreement is made for purposes which 
are not entirely immoral, therefore, the law may be prepared to enforce it. In 
Tanner v. Tanner’ the Court of Appeal spelt out a contract that the woman 
should be entitled to remain in a house owned by the man for as long as their 
children were of school age. They were negotiating at arm’s length after their 
relationship had ended, and the woman gave up her protected tenancy to 
move into the house with their daughters. In Horrocks v. Forray,"' however, 
the court could find no contract when a married man bought a house for 
his long-standing mistress and their child to live in, mainly because it was 
impossible to work out what the terms would have been and whether he 
intended to be bound. 

There are several problems with the contractual approach to 
cohabitation. It is likely that cohabiting couples are to be found at every 
point on a continuum starting at the clear-sighted rejection of marriage 
and ending at the ‘would-be-married-if-we-could’ (Burgoyne’s and Clark’s 
research into step-families certainly suggests something along these 
lines).!? It is also likely that these relationships do not stand still. Where two 
people live together for any length of time, the process of role polarization 
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is insidious. Career choices have to be made; location has to be decided; 
children have to be considered. At each point adjustments may have to be 
made in the lifestyle of one or both parties. The social and cultural pressure, 
to say nothing of the institutional pressure, upon the woman to define her 
primary role in terms of home and children is still enormous. The pressure 
upon a man to avoid doing so is even greater." 

Given that the welfare state is one of the prime institutional pressures, 
class differences in the attitudes of cohabitants are more than likely. As a 
matter of policy, the laws of tax and social security extend to extramarital 
cohabitation all the disadvantages attached to marriage (such as aggregation 
of income for the purpose of claiming means-tested benefits and non- 
eligibility for invalid care allowance) but none of the advantages (such as 
higher tax reliefs, albeit on the degrading assumption that the husband must 
have a wife to support, and benefits based upon the other’s contributions). 
It becomes financially advantageous not to marry only if both parties have a 
high income, particularly if this is derived from investments or if they wish 
to maintain two homes. 

Above all, it is probable that few people consider the legal effects of their 
personal relationships at the time of entry.'* Middle-class career women 
may well realize that they are not committing themselves to be domestic 
servants when they marry. Working-class ‘common law wives’ may never 
have conceived of their relationship with men in any other terms. It may 
also be insulting to women to project on to them the beliefs of a limited 
section, especially when those beliefs are so obviously related to a refusal to 
recognize domestic labour as labour. 

Some legislative provisions are capable of recognizing cohabitation as 
a marriage-like relationship. A member of a deceased tenant’s family who 
is living with him at his death can succeed to his tenancy under the Rent 
Act 1977 or Housing Act 1980. The concept of ‘family’ was first extended 
beyond the group related by blood or marriage for the benefit of cohabiting 
women who had borne the tenant’s children.'® Even where there were no 
children, the court seemed more sympathetic to the woman who had lived 
with a man in a marriage-like relationship’ than to a man who had lived 
with a woman in a similar relationship where they had deliberately rejected 
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marriage.” Not until Watson v. Lucast? was it agreed that a man could be a 
member of the female tenant’s family. Women are obviously expected to join 
their menfolk’s families rather than the other way around. 

Similarly, under the Inheritance (Provision for Family and Dependants) 
Act 1975, an adult dependant can claim reasonable provision for her 
maintenance from the estate, A dependant is someone who was being 
maintained by the deceased for other than ‘full valuable consideration’ 
as defined by ordinary principles. This causes difficulty enough when the 
couple have effectively pooled their resources for years; it is worse still 
where the survivor has given domestic services in return for keep.”° If the 
services are worth more than her keep, she cannot claim. If they are worth 
less, she can. Nothing could be a clearer indication of the confused attitude 
of the law towards domestic labour. 

Clearly, then, while the career woman can look after herself whether 
married or cohabiting, the dependent homemaker is disadvantaged by both. 
Family law may be somewhat more reluctant to intervene between husband 
and wife while the marriage is a going concern, but once it is satisfied 
that the relationship is at an end it has far more effective mechanisms for 
redressing the balance between the parties. There is no divorce adjustment 
available for unmarried couples, where the homemaker’s domestic labour 
may go completely unrewarded.”' 

Hence Clive has argued that marriage is an unnecessary legal concept.” 
The welfare state should be reformed by abolishing private dependency 
and treating poverty as an individual rather than a family phenomenon. 
Maintenance obligations between spouses could be abolished if financial 
provision were awarded on the basis of dependent children and the loss 
suffered as a result of cohabitation, which could be applicable to relationships 
of all types. Finally: ‘Divorce would also disappear if there were no marriage. 
Is there anyone, apart from those with a financial interest in it, who would 
regret its passing?” There is no doubt that the state’s attempts to preserve 
the stability of marriage place far more pressure upon the homemaker than 
upon the breadwinner, but whether those pressures are any different where 
the couple are unmarried it is difficult to tell. The law’s refusal to intervene 
is not the neutral stance which it is sometimes taken to be. 
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The legal effects of divorce 


The laws we have just been discussing deal with the effects of marriage or 
cohabitation upon the parties’ ordinary legal rights. Divorce laws deal 
with the way in which the spouses are expected to behave towards one 
another. They have traditionally been dominated by two ideas: first, that 
the principles governing divorce and other matrimonial causes can be used 
as an instrument for keeping couples together; and, second, that it is both 
necessary and proper for the law to prescribe norms of marital conduct. 
Both ideas are rooted in the Christian concept of marriage as a life-long, 
indissoluble commitment. Matrimonial remedies were originally available 
only in the ecclesiastical courts. Total release from the bonds of a valid 
marriage was quite impossible, save for the very few people who could 
persuade Parliament to legislate for them alone. For the rest the obligation to 
live together might be enforced, through the decree of restitution of conjugal 
rights, against a deserter. Partial release, either by way of defence to this 
suit or by way of a decree of separation, was available only for adultery or 
serious cruelty. 

The law has known for a long time that it cannot coerce people into loving 
one another” or even into living together. Sanctions for disobeying a decree 
of restitution were abolished in 1884, although the decree itself remained 
until the Matrimonial Proceedings and Property Act 1970. It last surfaced 
in the law reports when an Indian wife, who thought that it meant what it 
said, was actually restrained from forcing herself upon the home which her 
husband had established with a new cohabitant.” But the law has clung for 
a great deal longer to the belief that it is possible to persuade couples to 
stay together through the medium of divorce laws based on a strict idea of 
matrimonial right and wrong. 

Jurisdiction in matrimonial causes was transferred to the secular courts 
in 1857, and they were given the power to grant judicial divorce, originally 
on grounds more limited than those on which they could allow separation. 
Any type of matrimonial relief depended upon proof of a matrimonial 
offence. Divorce was seen as the punishment suffered by the guilty spouse. 
Put the other way round, the offence was a fundamental breach of the 
marital contract, which allowed the innocent spouse to repudiate it if he or 
she so chose. The punishment would deter some potential offenders, but 
for others it might be a perfectly acceptable price for the release which they 
earnestly desired. Hence an additional deterrent was required in the right 
of the innocent party to choose whether or not to petition. Because their 
mutual commitment was meant to be life-long, however, there was always 
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an inherent moral pressure upon the innocent party to put the stability 
of the marriage above personal interests and wishes. The stigma of being 
divorced could thus be applied almost as severely to the innocent as to 
the guilty. By the same token, divorce by simple consent was unthinkable 
because it would imply that the supposedly life-long commitment could be 
abandoned at will.” Plausible or not, belief in the deterrent effect of divorce 
laws remained firmly entrenched in establishment thinking, at least as it is 
shown by the majority Report of the Royal Commission on Marriage and 
Divorce as late as 1956.?’ 

It is well known that from 1857 to 1923 the grounds for divorce 
discriminated between men and women to the latter’s disadvantage. But 
even when that form of discrimination was removed, divorce laws based 
upon marital fault discriminated against the non-breadwinner spouse in 
other ways. If they operate as any deterrent at all, they must always operate 
most powerfully against the spouse who has most to fear from separation 
or divorce. A dependent wife stood to lose both home and support by being 
found the guilty party. She also stood to lose very considerably by becoming 
the innocent party, even where her former husband could be obliged to 
support her in the manner to which she had been accustomed. Such cases 
became rarer and rarer as divorce crept lower and lower down the social 
scale. Economic pressure combined with moral pressure to put the stability 
of marriage first. By definition, the homemaker has adopted a career which 
depends upon her having a home to make. Her loss of status when she 
cannot keep her husband there is almost as great as when she leaves him. 
Innocent or guilty, her only safe way out of one marriage is straight into 
another, and thus the cycle is perpetuated. The association which Ross and 
Sawhill have noted between the rising divorce rate and the rising rate of 
wives at outside work is not surprising.” The work gives alternative sources 
of supply as well as satisfaction. It also liberates men from the responsibility 
which dependence engenders in all but the most callous. 

Aside from deterrence, the old matrimonial offences were clearly 
designed to set norms of marital behaviour. They may well have reflected 
popular values which hold good today, but they could still discriminate 
against the non-breadwinner by the way in which those duties were defined. 
The prime example lies in the choice of the family home. Early cases such 
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as Mansey v. Mansey” suggested that the husband was entitled to choose the 
family home simply because of his status as head of the family, so that a wife 
who refused to join him there was automatically in desertion. Mr Justice 
Henn Collins indulged in a typical complaint of the period: ‘The rights of a 
husband as they used to be have been considerably circumscribed in favour of 
the wife without very much, if any, curtailment of his obligations, but we have 
not yet got to the point where the wife can decide where the matrimonial 
home is to be...” In King v. King™ Lord Merriman did not disagree with that as 
a general proposition but thought that the husband should have abided by 
an agreement made before marriage to join his wife at her place of business. 
Her business, not her marriage, gave her the necessary status to make such 
a contract with him. By Dunn v. Dunn” Lord Justice Denning was saying that 
‘each is entitled to an equal voice in the ordering of the affairs which are 
their common concern’ No one had the casting vote, but a spouse who was 
behaving unreasonably would still be guilty of desertion. In that case, the 
wife’s deafness and social isolation were a reasonable excuse for refusing 
to join her husband. But reasonableness usually meant going where the 
breadwinner’s work took him. In Walter v. Walter”? neither was in desertion 
because the demands of dual employment kept them apart. There is nothing 
to suggest that a non-breadwinner spouse has an equal voice in deciding 
whether the breadwinner should take a job involving a move which she 
does not want. Nowadays a similar attitude might be displayed in deciding 
upon the occupation or sale of the matrimonial home,” although the divorce 
court is now markedly less sympathetic to the argument that he who pays 
the piper must call the tune. 

However, although the discrimination against the role is plain, there 
is less evidence from the reported cases that the courts used the actual 
grounds for divorce (as opposed to some of the ancillary consequences) as 
a means of compelling wives to adopt that role or to penalise those who 
did it badly. In Bartholomew v. Bartholomew* it was held that a lazy and 
dirty wife who refused to make any effort about the house was not guilty 
of constructive desertion. It was therefore unreasonable for her husband 
to leave. The court’s reason was that the necessary element of intention 
to drive her husband away was lacking. Even after it was decided that a 
spouse may be presumed to intend the natural and probable consequences 
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of her actions, Lord Merriman doubted in Majoram v. Majoram*> whether 
mere ‘sluttishness’ was sufficiently grave and weighty behaviour to justify the 
husband’s departure. 

Similarly, in Kaslefsky v. Kaslefsky®® the Court of Appeal decided that 
certain types of behaviour could amount to cruelty only if they were ‘aimed 
at’ the other spouse. The wife’s complete disregard of ‘wifely duties’ in 
staying up late, getting up late, not doing any work and leaving her husband 
to get their little boy’s breakfast fell into this category. It was ‘all very wrong 
of her’, in the words of Lord Justice Denning, but it was not cruelty because 
she did not mean it against her husband. This case, and the requirement for 
conduct to be ‘aimed at’ the other spouse, was overruled by the House of 
Lords in Gollins v. Gollins?’ and plays no part in the modern law. Significantly, 
though, Mr Gollins was a lazy and feckless husband who left his wife to do all 
the work of earning their living and maintaining their home. It could be that 
the judges were readier to condemn husbands who were bad providers than 
they were to condemn wives who were bad housekeepers. The man who fails 
to work for pay commits a much graver social offence, as we can see from 
the law of social security, than does the woman who fails to look after her 
home. Such relative condemnation would reinforce stereotyped sex roles. 
The modem law gives the court an equal opportunity to condemn both but, 
by reducing the emphasis upon fault, reduces society’s need for it to do so. 

The Divorce Law Reform Act 1969 swept away the old quasi-criminal 
grounds for divorce and replaced them with the single ground that the 
marriage had irretrievably broken down (now contained in the Matrimonial 
Causes Act 1973, section 1(1)). On the face of it, such a law involves a 
complete departure from both of the old ideas. It embodies the value that 
dead marriages should be set aside, no matter how the death occurred or 
who was responsible for it.” It sets no standards of marital behaviour and 
makes little attempt to keep married couples together. Restrictive laws are 
merely an inconvenience to spouses who both want to divorce.” Even if 
only one of them does, it is not the ground for divorce which determines 
whether they will stay together or separate but whether the spouse who 
wants to break up the marriage is able to arrange for them to live apart. 
That, of course, depends upon their respective economic positions or the 
willingness of the courts to redress any imbalance between them. 
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There was still a view that the law should make some attempt to deter the 
over-hasty. Hence irretrievable breakdown can be proved only by reference 
to any of five ‘facts’ (set out in the Matrimonial Causes Act 1973, section 
1(2)). Only two of these abandon all reference to fault. Most such laws in 
other countries rely upon a minimum period of separation or reflection to 
ensure that the breakdown is indeed complete. Here, if both want a divorce, 
they may have one if they have been able to maintain separate households 
for a total of two years out of the previous two and a half. If only one wants 
a divorce, they must have lived separately for five years out of the previous 
five and a half. A spouse who has been prepared to keep his or her side of the 
bargain may thus be divorced against his or her will. (It was always, wrongly, 
assumed that these would be wives.) But the impossibility of divorce has 
never kept husbands at home and it was thought that wives would usually 
suffer no more from the divorce than they already had from separation. 

The Law Society, among others, has argued that these periods are too 
long and should not differentiate between joint and sole decisions.*° The 
marriage is just as dead in each case. It still believes that breakdown should 
be proved by reference to separation. Yet this clearly discriminates against 
the spouse who is unable to arrange alternative accommodation. The court’s 
powers to adjust entitlement to the matrimonial home do not arise until 
there is a divorce. In the meantime they will be reluctant to use their powers 
to decide who should occupy the home unless it is unreasonable to expect 
the couple to stay there together. The House of Lords’ recent re-emphasis 
of the importance of conduct in this context reinforces the difficulty.*? The 
local authority’s duty to rehouse the homeless depends upon an even more 
stringent test. Norwegian divorce law solves this problem by retaining its 
insistence upon a period of separation before divorce gives the right to marry 
again but allowing all the ancillary questions to be decided at the outset. 

However, English law allows an immediate divorce on proof of either of 
two apparently fault-based facts.” It is no coincidence that women use these 
much more frequently than men, particularly when they have children. The 
most common allegation is that the respondent has behaved in such a way 
that the petitioner cannot reasonably be expected to live with him. It is clear 
that the level of toleration for incompatible personalities and lifestyles need 
not be high.* The Law Society maintains that ‘after several years of marriage, 
virtually any spouse can assemble a list of events which, taken out of context, 
can be presented as unreasonable (sic) behaviour on which to found a 


40 Law Society, Family Law Sub-Committee, A Better Way Out, London, Law Society, 1979; 
Law Society, Standing Committee on Family Law, A Better Way Out Reviewed, London, Law 
Society, 1982. 


41 Richards v. Richards [1984] AC 174; see earlier p. XXX. 
42 The fifth fact is two years’ desertion. 
43 _ Livingstone-Stallard v. Livingstone-Stallard [1974] Fam. 47. 


196 Women and the law: The private domain 


divorce petition’ ** If the cause is undefended, the usual ‘special’ procedure 
for granting decrees without a hearing ensures that only the allegations, as 
opposed to the evidence for them, are scrutinized by the court. Much the 
same is true of the other common fact, that the respondent has committed 
adultery and the petitioner finds it intolerable to live with her or him. The 
emphasis has again shifted from the infidelity itself to the level of toleration 
in this particular family. But it has gone further because reasonableness does 
not come into the matter at all and the standards employed can be wholly 
subjective. Nor need the intolerability have anything to do with the adultery, 
which may have been totally irrelevant to the breakdown of the marriage.*® 
It may even have been encouraged by the petitioner. 

Thus neither fact is necessarily fault-based. Most courts probably share 
the view of Mr Justice Ormrod in Wachtel v. Wachtel*® that the law ‘is much 
too clumsy a tool for dissecting the complex interactions which go on all 
the time in a family. Shares in responsibility for breakdown cannot be 
properly assessed without a meticulous examination and understanding of 
the characters and personalities of the spouses concerned, and the more 
thorough the investigation the more the shares will, in most cases, approach 
equality. Nevertheless, these ‘facts’ still give some opportunity for the courts 
to pass judgment upon how married people behave. In Allen v. Allen*’ Sir 
John Arnold decided that a wife could not reasonably be expected to live 
with a husband who expected her to do as she was told, never consulted her 
wishes, rarely talked to her and kept her extremely short of money on which 
to provide for them and their six children. Despite this she had stayed with 
him for twenty-nine years because she felt unable to leave while the children 
were growing up. Her husband would have been under no such compulsion 
had he wished to leave. Yet the courts will make such pronouncements only 
when they are absolutely necessary. Where a no-fault fact is admitted, they 
will not allow a fault-based petition to proceed.*® They frequently emphasize 
that granting a decree to one spouse or the other will have little effect upon 
the issues relating to the future housing and finance of the parties and their 
children. Defending a case causes long delays. 

This can cut both ways. There are powerful financial disincentives to 
fighting the divorce itself, particularly where one side is legally aided and the 
other is not, for the issue must then be transferred to the High Court and the 
costs can be heavy. This is often cited as evidence of discrimination against 
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the breadwinner/husband.*? He certainly may be deterred from raising 
issues of conduct. But if he insists on fighting any issue, the cost to his wife 
will be as much as, if not more than, the cost to him. Unless all the costs can 
be recovered, the legal aid fund is entitled to claim the remainder against all 
the capital she is awarded apart from the first £2,500. The breadwinner will 
still have his independence, whereas however meritorious was the wife’s 
case, she will still be effectively tied down.” The assets so vital to her can so 
easily be dissipated. The delay while the issue is being resolved will also hurt 
her much more than him. 

Almost three-quarters of all divorces are now initiated by women.*! They 
are the majority of petitioners onall five ‘facts’ and the overwhelming majority 
where ‘behaviour’ is alleged. The most popular fact alleged by husbands 
is adultery. This might indicate that husbands are most often responsible 
for marital breakdown, or that husbands are typically badly behaved while 
wives are typically unfaithful. It undoubtedly indicates that women are still 
reluctant to appear the guilty party to a divorce, except where they have 
another man to go to. The reasons for this are almost certainly economic. 
It is far more important for a dependent wife to be able to get a claim for 
ancillary relief off the ground than it is for a breadwinner husband. This is 
particularly so when, like the majority, she will need to make some recourse 
to the state. The state wishes to know who is to care for the children, who 
is to have the matrimonial home and how much is available to support the 
family, often before deciding what provision, if any, it can make itself. 

In 1966 the Law Commission declared that the object of a good 
divorce law should be to ‘buttress, rather than to undermine, the stability 
of marriage’. Unfortunately, no one has yet devised a buttress which is 
capable of being applied equally to both breadwinner and homemaker. In 
1981 the Society of Conservative Lawyers called for the state to decide 
‘whether it should resume responsibility for preserving marriages’? The 
changes most criticized were those which had gone some way towards 
reducing the numbers of homemaking women or the deterrent effects of 
the divorce laws upon them. The reform for which there is currently most 
enthusiasm, however, is conciliation. This seeks not to reunite the spouses 
but to enable them to arrange for the consequences of their separation 
as amicably as possible. It may certainly assist the civilized divorces of 
the better-off to become even more civilized, but unless carefully handled 


49 Campaign for Justice in Divorce, Unequal Before the Law: Legal Aid in Divorce, Hereford, 
Campaign for Justice in Divorce, 1983. 


50 See Hanlon v. Law Society [1981] AC 124. 
51 Lord Chancellor’s Department, Judicial Statistics 1982, Cmnd 9065, London, HMSO, 1983. 
52 Law Commission, Reform of the Grounds of Divorce, p. 10. 


53 Society of Conservative Lawyers, The Future of Marriage: A Report by a Research Sub- 
Committee, London, Conservative Political Centre, 1981, p. 28. 


198 Women and the law: The private domain 


it may also delay the relief more desperately needed by others in less 
civilized relationships. 

Above all, however, the divorce figures show that women no longer 
believe that staying married is their greatest protection. They are no longer 
looking to individual men to protect them from society, although they may 
be looking to society to protect them from individual men. In this changed 
climate of opinion a society which wishes to preserve the family might 
consider ways of making family responsibilities more attractive to both 
sexes rather than returning to its traditional division and discrimination 
between them. 


The state and women’s rights 


9 


The welfare state: social security and taxation 


Although the law has increasingly recognized men and women as individuals 
in other areas, the family remains the basic unit for administering social 
security and taxation systems. The reason is partly historical. The first Poor 
Laws of 1598 and 1601 were grafted on to, and supplemented, the private 
law of family obligations, which remained the primary system of financial 
support. Income tax was introduced in 1799, at the height of women’s 
financial dependence on men, when all property belonging to a married 
woman automatically transferred to her husband. The specific provision in 
the 1806 Act that the profits of amarried woman ‘shall be deemed the profits 
of the husband’ covered unearned income from equitable arrangements, 
which were the rich women’s only independent resource. Even today, when 
the law allows wives to own property, separate taxation of married couples 
does not extend to unearned income. 

As will be shown, the concept of family and family obligations operating 
in this area of public law has remained wedded to traditional notions. There 
has been no development of the concept of husband and wife as equal, co- 
dependent partners, as has occurred to a limited extent in family law. The 
model which pertains here is of men as breadwinners and women primarily 
as dependent homemakers. The reasons for the retention of what at first 
sight appears to be an outmoded and totally unrealistic model are closely 
bound up to the development and aims of the welfare state system. The 
contributory scheme of social security benefits arose out of the voluntary 
insurance schemes developed by workers in the nineteenth century. There 
were Friendly Societies which protected women workers. Indeed, some 
had only women members.' However, as the state gradually took over the 
voluntary schemes in the twentieth century, the terms, conditions and 
benefits were altered to protect men as workers and women as wives and 
mothers. As we shall see, the tax system developed on similar lines to offer 
higher income workers the same incentives and benefits enjoyed under the 
social security system. A three-tier system was thus established: the taxation 
system for those in work; the contributory system to protect breadwinners 
against loss of paid employment; and state support (originally the Poor 
Law) for all those in need who were not otherwise covered. To be viable 
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the system needed to maximize the number of people in paid work, making 
contributions to the state, and to minimize the number of claimants. Thus 
there was built into it a variety of work incentives and a hierarchy of benefits, 
favouring those in work and disadvantaging non-contributing claimants. 

Although the system was rationalized and fully nationalized in 1946, 
broadly on the lines proposed by the Beveridge Report (1942), these 
principles remained. The position of women as homemaking wives and 
mothers has formed an integral part of the work incentive and the means 
of limiting expenditure under the scheme. Today the majority of married 
women do undertake paid work and make some financial contribution to 
the family income. The question of cost has become the dominant reason for 
refusing to extend benefits to married women and for refusing to accord 
them equal status with men. 

This chapter examines first the position of women in the welfare state as 
it has developed in the twentieth century. We look at why the new model of 
equality between the sexes, which was introduced into the law in the 1970s 
in other areas, was not extended to social security and taxation. We then 
turn to the changes that have been made recently, the impetus for reform 
and the form of the law. Welfare law plays an important part in the lives of 
all women. First, because both the tax system and social security systems 
operate during marriage and not only at the end of marriage, they effectively 
define the financial relationships of husbands and wives towards each other 
in the absence of detailed obligations in private law. Secondly, the rules 
and regulations surrounding the operation of the social security system 
- for example, in relation to qualifying employment and unemployment - 
undermine the position of women as workers and their equal participation 
in the workforce. Third, the system totally disregards domestic work 
undertaken by married women in private homes. This leads to a devaluation 
of such work when undertaken by other members of the community or 
outside the home. This chapter examines these three issues and asks what 
changes will result from the recent changes in the law. 


The position of women in the welfare state up to 1970 


The origins of the welfare state in England are to be found in the latter years 
of the nineteenth century. The health and environmental improvements 
undertaken at local authority level began the process. In 1911 direct financial 
assistance became available under the National Insurance Act, as the state 
adopted the workers’ insurance schemes. Although deemed a national 
scheme, not all workers were covered. Moreover, it was administered 
through the private sector, and a variety of schemes remained. This left many 
workers unprotected and still reliant on the old Poor Law. The limited range 
of hazards which were covered and the disparity in cover accelerated the 
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change in attitude towards poor law claimants which had already begun.’ It 
was realized that many people were in need because of misfortune over which 
they had no control. The Old Age Pension Act 1908 had already weakened 
the link between destitution and social condemnation. Increasingly in the 
first decades of the twentieth century the non-contributory means-tested 
benefits came to be perceived as the support system for the contributory 
system. 

The link between paid employment and the welfare state is crucial to 
the position of women in welfare law. Not only have the risks covered by the 
contributory scheme reflected the interests of the majority of workers, but 
also the terms and conditions of the system have been geared to the needs 
of the economy and employment rates. The years when the pattern of the 
scheme as we know it today was established were years of recession and 
depression. From the end of the First World War to the beginning of the 
Second the aim of Government and trades unions alike was to reduce the 
number of women in men’s jobs. Although in times of job plenty it makes 
economic sense to recruit as many workers as possible to contributory 
schemes, in times of unemployment a large number of potential claimants 
become a hindrance. At such times married women are an obvious target 
for ‘special treatment’. A cut in, or removal of, their benefit does not leave 
them destitute. Any unacceptable reduction in family income can be 
alleviated through the finances of husbands, often more cheaply, if only in 
administrative costs. As the Poor Law Commissioners discovered in 1909, 
women are much more adept at making do with less and at putting the 
needs of their families before their own and much more willing to do so. The 
law has been used both negatively and positively to achieve these ends. 

The most obvious method has been to exclude married women from the 
contributory scheme. Sometimes this aim has been explicit. Women who 
worked in family businesses were excluded from 1911 National Insurance 
Act and still do not receive the same protection as do other workers today (for 
example, in relation to maternity rights under the Employment Protection 
Consolidation Act 1978, section 146(1)). The Unemployment Insurance 
No. 3 Act 1931 introduced a break in contributory record for women on 
marriage, and thus those with insufficient contributions after marriage lost 
the unemployment benefit which would otherwise have been paid. The 
National Insurance Act 1946 allowed married women workers to pay a 
reduced contribution which precluded them from claiming unemployment 
or sickness benefit in their own right. Indeed, this made economic sense, 
as married women paying a full contribution received benefits lower than 
those of other workers. More often the exclusion of married women has 
been achieved more covertly. The 1931 Unemployment Act excluded seasonal 
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workers and persons working less than two days a week. In the 1920s 
women who at any time had been domestic servants (and that covered a 
large number of married women who had moved into other work during the 
First World War) were held to be suitable for that work. If they refused such 
work, they lost their unemployment benefit; if they took it, they lost their 
unemployment protection. Domestic service in a private household became 
an uninsurable occupation in 1921 (Unemployment Insurance Act, Sched. 
I, Part II b). Today concern is being expressed that married women who do 
qualify for unemployment benefit are being denied it where they cannot 
prove that they will have adequate child-care arrangements to enable them 
to undertake full-time work.’ 

The testing of a married womar’s eligibility for benefits by her domestic 
labour is not, of course, new. As early as 1913 sickness benefit was being 
withdrawn from wives caught managing to look after their families. The 
present Housewives’ Non-Contributory Invalidity Pension operates in the 
same way (see pp. 210-11). Even where married women have not been 
formally excluded, savings have been made on the amount of benefit payable. 
Before 1946 the female rate for contributory benefits was four-fifths of the 
male rate, and this had been further reduced in 1932 in relation to sickness 
benefit paid to married women. The rates of contributory benefit payable 
in respect of the claimant remained unequal until 1978 (Social Security 
Pensions Act 1975). Even today the continuous contribution rules in relation 
to pensions still discriminate against married women (see p. 209). 

The soft approach to achieving the same end has been directed at 
husbands, buttressing their masculine role as providers. The married man’s 
tax allowance was introduced in 1918 and was increased substantially in 
1920 at the expense of the wife’s earning allowance. It was followed by 
extra allowances for wives and children in unemployment benefit (the 
Unemployment Workers’ Dependants Temporary Provisions Act 1921). 
Maternity benefit, a lump-sum payment, was payable on the husband’s 
contributions, from its introduction in 1911 to its transformation to a 
universal grant in 1982. Indeed, the 1911 National Insurance Act specifically 
provided that even where a married woman’s contribution also qualified 
her for the benefit, it should be payable on the husband’s record and to him. 
He was under no duty to hand the money over to her; he was required only 
to make ‘adequate provision to the best of his power for the maintenance and 
care of his wife’ (section 19). 

The inadequacy of some men’s wage rates to provide for their families 
was masked by benefits in kind, such as free milk, school meals (1906) and 


3 See Question WQ No. 1040/82 raised by Rogers, MEP, CREW, Reports, vol. 2, no. 11, 1982, 
p. 8; Social Security Advisory Committee, Report of the Social Security Advisory Committee to Consider 
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Scheme, Cmnd 8993, London, HMSO, 1983, para. 19, and Minister’s response, para. 7. 
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school medical services (1907). The reason for the introduction of such 
services was, of course, more complex than support for the male boast, ‘My 
wife doesn’t need to work’. The lessons of direct wage supplementation and 
its effects on wage rates had been well learned.* Between the wars many 
in the labour movement itself fought against the idea of family allowances, 
although feminists like Eleanor Rathbone believed that they would 
radically improve maternal and child nutrition and health. The growth of 
unemployment in the 1930s presented Governments with a financial crisis 
of unparalleled severity. One way of attempting to alleviate need without 
raising the cost of unemployment benefit was to give local authorities more 
permissive powers to provide beneficial services, particularly those which 
sought to make women better mothers and family managers.°® 

As we shall show, there have been some modifications to the concept 
of men as breadwinners and women as potential homemakers in both the 
taxation and the social security system since 1970. But for the most part 
the principles established in those early years remain. Both the tax and social 
security systems assumed that after leaving school men would expect to 
undertake continuous paid employment until retirement age. Single adult 
women who did not marry were expected to work to support themselves 
unless prevented by filial obligations to ageing or invalid relatives, 
particularly parents. Men who married had to work, so far as they were fit 
to do so, in order to support their wives and, if they had any, their children. 
The taxation system assumed that all income of a married couple belonged 
to the husband. He was given a higher personal allowance than a single man 
because of his family responsibilities. Other allowances, such as mortgage 
relief (until the recent change to taxation at source), were made against his 
earnings, regardless of strict legal ownership. A husband contributed to the 
National Insurance fund to cover periods out of work due to unemployment, 
sickness or old age. Benefits at such times automatically included extra 
money for any dependent children and for his wife if she was financially 
dependent upon him. The rules about the amounts she might earn before she 
ceased to be so dependent varied from benefit to benefit, but the principle 
was that a wife would be held to be dependent even though she had some 
independent earnings. (Until 1983 a woman could claim only for a husband 
who was incapable of paid employment.) In relation to pensions, a man’s 
contribution automatically provided financial protection for his widow but 
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not vice versa - a situation which still exists today. 

It can be seen that under this pattern of welfare provision married 
women did not need to be treated in the same way as men. They were 
deemed already to be covered. As Beveridge stated: 


On marriage a woman gains a legal right to maintenance by 
her husband as a first line of defence against risks which fall 
directly on the solitary woman; she undertakes at the same 
time to perform vital unpaid service and becomes exposed 
to new risks, including the risk that her married life may be 
ended prematurely by widowhood or separation.’ 


Where the husband was working the taxation system sought to ensure that 
he had sufficient money to support her unpaid work. When he was not, state 
benefits were paid to him for her support. If a married woman worked for 
money outside the home, it was only fair that she should pay tax. Equity 
(and, as will be shown, the more powerful principle of work incentive) 
required that she be allowed some personal relief, if only to compensate for 
payments made to cover substitutes for her work in the home.® 

Similarly, it was deemed only fair that married women who did take 
paid employment should make some contribution to the National Insurance 
fund. The Social Security Act 1975 phased out these reduced contributions 
and equalized the rates of benefits for all women claimants. Prior to 1978, 
when that Act came into force, wives could pay full contributions. But 
contributions for all women were initially at a lower rate on the assumption 
that if they got married, these contributions would be lost, and if they 
remained single, they would have only themselves to support. The rates 
of benefits for married women were lower than for single women, again 
on equitable grounds. First, their basic wants were already provided for by 
their husbands.’ Second, wives who had paid full contributions received a 
maternity allowance to compensate for loss of earnings and to ensure that 
they did not jeopardize the health of themselves or their children. In the 
1946 Act wives paying reduced contributions qualified for the maternity 
allowance. This was changed in 1953 when it became payable only on full 
contributions (National Insurance Act 1953). The amount payable was 
reduced at the same time, bringing it into line with other short term benefits. 
Third, except where a husband was permanently incapable of work or could 
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bring in only a very small income indeed, a wife needed no extra allowances 
for her spouse or her children. Similarly, there was no need for widowers’ 
pensions payable from wives’ contributions. 

Since the non-contributory system was designed to provide a safety net 
for those who fell through loopholes or inadequacies in the contributory 
scheme, they followed the same model. No woman cohabiting with her 
husband or aman as her husband could claim supplementary benefit except 
in exceptional circumstances - that is, in involuntary role reversal’ situations 
only.” Family allowances, and later the child benefit which replaced it, 
were paid to the mother. As new forms of non-contributory benefits were 
introduced in the 1970s (Family Income Supplement 1971, Invalid Care 
Allowance 1975, Non-Contributory Invalidity Pensions 1975), they too 
embodied the principle that men were breadwinners and married and 
cohabiting women homemakers. 


The position of women, 1970-80 


The blanket application of the provisions of Sex Discrimination Act to tax 
and social security would have had massive financial repercussions. Matters 
which had monetary implications were deliberately excluded from that 
Act, in order to reduce opposition to what was felt to be a very contentious 
matter anyway. Moreover, many other changes were being made in welfare 
law during this period, and it was necessary to discuss the introduction 
of sex equality within the terms of reference of the welfare system itself. 
Successive Governments were criticized for their failure to rid the system 
of sex discrimination - pressure which escalated over the decade. But the 
way in which the inequality of women was discussed and the definition of 
discrimination changed from 1970 to 1980. 

In the early 1970s concern focused on the precarious position of wives 
at a time of rising divorce: 


The main criticisms were that in contemporary economic 
conditions [a married woman’s] earnings had become an 
essential element in the family’s income, no longer the 
subordinate accessory which Beveridge had assumed, and that 
full reliance on the husband’s insurance record rendered the 
wife’s position vulnerable, not only on termination of marriage 
but also during its currency - she had no means of ensuring 
that contributions were paid." 


10 Brian O’Malley, Minister of State, to DHSS, 1975, quoted in Land, ‘Sex-Role Stereotyping in 
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The consequences for separated families were spelled out by the Finer 
Report on one-parent families in 1974.” Finer found that over twice as many 
single, separated and divorced women relied upon supplementary benefits 
in 1971 as the combined number of those who relied on maintenance and/ 
or earnings. The low level of women’s earnings, the difficulties of combining 
work and family commitments and the unreliability of maintenance 
payments made ‘many mothers give up the struggle and revert to living on 
supplementary benefit’! Finer concluded: 


There are of course other disadvantaged groups; but in terms 
of families with children, which must be the relevant standard 
of comparison here, there can be no other group of this size 
who are as poor as fatherless families, of whom so many lack 
any state benefit, whose financial position is so uncertain and 
whose hope of improvement in their situation is relatively so 
remote.'* 


The solution that report proposed, of a non-means tested, non-contributory, 
guaranteed maintenance allowance, which would be payable to employed 
and home-based single mothers alike, was never introduced. Instead reliance 
has been placed on a variety of measures which favour single mothers able 
to support themselves and their children through paid employment but 
which fail to accord to the work of child-rearing the symbolic value implicit in 
the proposed guaranteed maintenance allowance. 

Family income supplement is a means-tested benefit payable to a low- 
income family unit whose breadwinner is in full-time paid employment. 
Until November 1983 a married woman could not claim as the breadwinner 
(under the 1970 Family Income Supplements Act) unless she was separated 
from her husband. As in the case of supplementary benefit, a woman living 
with a man as his wife was also precluded from claiming the benefit. One- 
parent families have represented a substantial number of family income 
supplement recipients since its introduction in 1971. In 1971 they formed 
34 per cent of all such claimants, in 1980 55 per cent." In 1980 regulations 
lowered the definition of full-time work for single parents from thirty hours 
per week to twenty-four hours.’ Like the increases in child benefit for one- 
parent families, this change encourages more single parents to undertake 
paid employment and goes some way towards recognizing the practical 
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difficulties of combining the two roles of breadwinner and child-rearer. 

As the decade progressed, other changes were made which recognized 
the dual role undertaken by most married women of wage-earner and child- 
rearer. The married women’s reduced National Insurance contribution 
was phased out from 1978 (Social Security Pensions Act 1975). The rate 
of contributory benefits payable to married women was equalized. However, 
although their role as workers was recognized, their work as parents was 
still assumed to be the day-to-day care for children. Their contributions to 
family income were not recognized as necessary for the financial support 
of children. Thus married women claiming unemployment or sickness 
benefit could not claim extra dependency allowances for their children, as 
could married men, unless they were in fact the sole breadwinners. The only 
married women who could do so were single parents and women whose 
husbands were incapable of paid employment. The extension to wives of 
automatic allowances for dependent children under the Social Security 
Act 1980 was postponed until November 1984 (one year after the other 
‘equality’ measures were introduced). The Government has announced that 
they will be abolished for all claimants of short-term benefits by that date. 

The shift from a patronizing concern to protect women as mothers to a 
partial recognition of married women as workers and mothers is reflected 
in the home responsibilities provision of the new pension scheme also 
introduced in 1978. The solution devised to compensate married women 
for the withdrawal of the reduced contribution was to count those years 
spent in child-rearing (or in looking after severely disabled family members) 
in calculating the retirement pension.” The way in which this was done 
recognized the function of carer but failed to treat that work in the same 
way as paid employment. Instead of giving credits for each week of child 
or relation care (that is, accrediting the contribution record as if that week 
had been spent in paid employment), the years for which child benefit or 
attendance allowance was paid are counted. There are two points to note 
here. The first is that the law recognizes only a limited range of domestic 
responsibilities, continuous care of children under 16 and the care of a 
person so severely disabled that he or she qualifies for an attendance 
allowance. The scheme gives no recognition to the myriad other domestic 
responsibilities which may be difficult to combine with paid employment 
or with work which earns more than the lower earnings limit. Nor does the 
scheme recognize the problems of ‘redundant homemakers’, women who 
have been engaged on such caring work within the home who cannot find 
suitable paid employment to return to. 

The second point is that even the domestic ‘responsibilities’ (note: not 
‘work’) which are recognized are treated differently when undertaken by 
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married or cohabiting women. Men and single women looking after persons 
in receipt of an attendance allowance have qualified since 1975 for an 
invalid care allowance (Social Security Benefits Act, section 7). This is a 
small weekly sum 


designed to assist those who sacrificed their own work 
opportunities to care for persons in receipt of attendance 
allowance.... Quite apart from the justice of compensating a 
group who performed an unattractive and unpaid task, there 
was the economic consideration that by doing so they relieved 
the social services of additional burdens."* 


But married and cohabiting women cannot claim the invalid care allowance. 
It is assumed that they do not have work opportunities the loss of which 
needs to be compensated, and that they will not return to paid employment. 
Every man or single woman claiming invalid care allowance is given 
contribution credits for each week for which the benefit is paid. Thus the 
right to unemployment or sickness benefit is preserved should the claimant 
seek to return to paid employment. A married or cohabiting woman in that 
situation has no such rights. Nor can she claim supplementary benefit while 
she continues to live with her husband or with a man as her husband. Yet the 
statistics show quite clearly that the majority of people doing what Ogus and 
Barendt call an ‘unattractive and unpaid task’, which saves the country so 
much money, are the very women who are excluded from claiming invalid 
care allowance. Only 8,000 people currently claim the allowance, although 
there are between 80,000 and 110,000 women who would qualify if the 
discriminatory bar were lifted.!? Its payment would not only recognize the 
sacrifice that married women make in giving up paid employment and give 
them some financial protection in the future; perhaps more important, it 
would also give them dignity and the ability to pay for often much needed 
relief in their care duties.”° 

The other benefit which shares the assumption of women’s primary role 
is the Housewives’ Non-Contributory Invalidity Pension (HNCIP). The non- 
contributory invalidity pension was introduced (by Social Security Benefit 
Act 1975, section 6) to help disabled people who fell outside the long-term 
sickness benefit. The Non-Contributory Invalidity Pension (NCIP) is a non- 
contributory, non-means-tested benefit, guaranteeing a minimum income 
to those persons incapable of paid employment. Married and cohabiting 
women were automatically excluded from claiming it. In 1977 the benefit 
was extended to them if they could show that, in addition to being incapable 
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of paid work, they were also incapable of performing ‘normal household 
duties’ without substantial assistance.” ‘Figures culled from [Department of 
Health and Social Security] sources revealed that 65 per cent of all women 
applying for NCIP during one week in 1979 had been in paid employment 
during the last five years and 75 per cent had given up work for reasons 
connected with disability’2? Thus the law compounds one discrimination 
with another. Women who worked but paid a reduced contribution, because 
the system did not make it worthwhile to pay in full, are denied an invalidity 
pension as of right. They are then further discriminated against because 
their inability to work is insufficient grounds for a non-contributory 
pension. They too have to suffer further loss in dignity and integrity by 
proving themselves substantially incapable of the domestic work which the 
rest of the social security system defines as their proper function. They have 
to prove themselves dependent on men not only financially but physically 
and socially also. The estimated cost given in the House of Lords debate in 
July 1983 for the lifting of the additional household duties test, £275 million 
per year on 1983/84 rates, indicates the extent of the discrimination and the 
numbers of women adversely affected. In November 1983 it was announced 
that changes in NCIP and HNCIP would be included in the Health and Social 
Security Bill 1983, which would remove this sex discrimination. As we shall 
see, the proposed reforms will provide theoretical sex equality. They will 
not increase the number of potential claimants. Instead it is estimated that 
fewer people will qualify in future.” 

In the law on HNCIP we see the transition between the way in which the 
problem was defined at the beginning and end of the 1970s. Its introduction 
went some way to give some financial assistance to married women who were 
not in paid employment - mainly older, disabled homemaker spouses. This 
idea of protection is very much in line with Lord Denning’s ideas on family 
law (see p. 143). It is also easy to see why married and cohabiting women 
were dealt with differently. The various new non-means-tested benefits 
introduced in the 1970s for the disabled resulted from embarrassment at 
the failure of the contributory system to fulfil its promises to workers. ‘The 
OPCS survey of 1968-9 revealed that 40 per cent of the “very seriously” 
handicapped, 37 per cent of the “severely handicapped” and 35 per cent of 
the “appreciably handicapped” were in receipt of supplementary benefit.” 
But under the social security system before 1975 married women were 
not thought of as workers. We would argue that the separate taxation of 
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a wife’s earnings introduced in 1972 was primarily a measure designed 
to help to reduce the tax bill of male higher wage-earners rather than a 
recognition of married women as workers. Moreover, until the changes in 
the 1980 Social Security Act most married women were unable to claim 
supplementary benefit, so the embarrassment at having so many disabled 
‘workers’ dependent on a means-tested benefit did not extend to married 
and cohabiting women. 

The legislation of 1975 changed that perception. The Sex Discrimination 
Act has been enforced primarily in the employment sphere. The Social 
Security Pensions Act gave recognition to married women workers in 
eliminating the differences in rates of contribution. Section 16 of that 
Act also allowed a disabled husband to claim an invalidity pension on his 
widow’s contributions if her insurance record was better than his. The 
Sex Discrimination Act required employers to give women equal access to 
occupational pension schemes, though not equal benefits.”° 

The changes to the social security system contained in the 1980 Act 
that purport to eradicate sex discrimination are the direct result of EEC 
legislation. European lawis based on the notion of women as workers. Indeed, 
all the anti-discrimination measures of the EEC can be justified only on that 
assumption. We therefore turn to look at recent developments in the law 
and the limitations imposed in the social security system by the definition of 
work as paid employment only. 


The ‘equality’ reforms of the 1980s 


Directive 79/7 required member states of the European Community to 
introduce equal treatment into their social security systems by the end 
of 1984. The Social Security Act 1980 included measures intended to 
implement the European law in this country. The directive did not prescribe 
equal treatment for all types of social security benefit. For instance, it was 
limited to benefits received by the working population, and family benefits 
were specifically excluded. Although there is today a closer link between 
national insurance and taxation as such, all aspects of taxation are outside 
the directive. 

The major changes to the English law have concerned unemployment 
benefit, supplementary benefit, child carers’ allowances and family income 
supplement.”’ The last was outside the scope of the directive but was included 
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in the 1980 Act because of its obvious interplay with supplementary benefit. 
At its simplest, the 1980 Act lifts the formal restrictions against married 
and cohabiting women claiming these benefits. However, the Act continues 
to treat married and cohabiting couples differently from single people. 
‘Individualized treatment, irrespective of sex and marital status, embodying 
the principle of financial independence, has been firmly rejected.?° Either 
member of a cohabiting couple may choose to be the claimant for social 
security purposes, so that voluntary role reversal has been accepted. But the 
law still expects the majority of couples to comprise one breadwinner and 
one dependent homemaker. The only exception to the one-claimant rule in 
the new regulations is for very poor families, in which one person may claim 
supplementary benefit, the other family income supplement. 

The regulations made under the Social Security Act 1980 do not 
give couples a free choice as to which one is to be the claiming partner. An 
exceedingly complex list of conditions has been laid down to establish who is 
to be deemed to be the claiming partner, although in certain circumstances 
couples can apply for a change.” These regulations appear on the face of it 
to be free from sex discrimination. In order to be eligible a claimant must 
establish a link with paid employment. But part-time work is recognized 
as sufficient for these purposes. Influenced by the argument that not to 
recognize part-time workers paying full contributions would constitute 
indirect discrimination and would thus infringe European law, the 1980 
Act allows those working at least eight hours a week to qualify as potential 
claimants. However, applicants who cannot establish a continuous period 
of even such part-time work over the preceding six months will not be 
eligible. Thus married or cohabiting women who have been precluded by 
domestic commitments from undertaking paid work, but who wish to do 
so, will not be able to claim even supplementary benefit. According to the 
Social Security Advisory Committee, in the Government’s view, ‘to allow 
women to claim generally in these circumstances would come too close to 
free choice and its risks of manipulation.*° The Committee went on to note: 
‘where neither partner can satisfy a test of contact with employment, it will 
be open to a woman wishing to leave her full-time child-care to become 
the claimant on the basis of her current availability alone’?! However, the 
claiming partner will have to make herself or himself available for work, 
since the other partner will be presumed to be taking care of the domestic 
responsibilities. As with claimants who qualify through connection with part- 
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time work, the availability required is likely to be full-time.** This may not 
help couples when the man cannot make himself available for work (if he isa 
student, for instance) but the woman can fit paid work around school hours. 

The choice of claiming partner may make a significant difference to the 
amount which might be claimed from the social security system, although 
the majority of couples are unlikely to decide how to divide paid and unpaid 
work between them with reference to their position under the social 
security system. It is quite clear that for the majority of couples it will make 
financial sense for the man to continue in full-time employment and, if they 
agree for one parent to give up paid work or to take part-time work, for 
that to be the woman. In 1980 only 8 per cent of women earned as much 
or more than their working husbands.*? Many of these will be older women 
who are towards the top of their job structure. The changes in the law will, 
presumably, have little effect on their family relationships. 

Moreover, the sex bias has not been totally eradicated. The rulesin relation 
to long-term benefits still favour couples where the man is breadwinner and 
claiming partner, the woman part-time worker and ‘dependent’ homemaker. 
A wife is allowed to earn more than a husband before the claimant loses the 
additional allowance in respect of a spouse. The reason appears to be that 
Article 7(f) of the directive exempts from its ambit increased benefits for 
dependent wives of men claiming long-term benefits. Despite the fact that 
English law now recognizes wives as workers, it appears that part-time or 
low-paid work still makes them dependent upon men. 

As with the implementation of European law in other areas, particular 
attention has been paid to the exact wording of the directive rather than its 
spirit. The way in which the 1980 Act has been drafted, in relation to long- 
term benefits and other matters excluded from the scope of the directive, 
demonstrate that the formal equality that it purports to enshrine masks the 
continuation of the status quo. For instance, a claimant of either sex may now 
claim an additional allowance for a person taking care of his or her child. 
Before the 1980 Act the child-minder had to be female. After the 1980 Act 
the child-minder may be a man. However, in the case of long-term benefits 
more generous rules apply in relation to the earned income from other 
sources for a resident child-minder if she is a woman. Child-rearing is still 
first and foremost women’s work. 

The 1980 Act does not change the law in relation to the housewives’ non- 
contributory pension and the invalid care allowance, both of which, as we 
have seen, are based on similar notions of female role and dependency. It 
seems that the Government has now been persuaded that the former was 
within the European directive. The Health and Social Security Bill 1983 
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proposes to abolish the present non-contributory invalidity pensions and 
to replace them with a new ‘severe disablement allowance’. Claimants 
under 20 years of age will continue to be tested on their incapacity for paid 
employment. Older claimants who had not established claims under the old 
law will receive the benefit only if they can show an 80 per cent loss of faculty. 
This is the test applied for industrial injuries, which has been criticized on 
the ground that it takes no account of the disabling effect of handicap on 
people’s lives. Ogus and Barendt state that ‘empirical work has shown that 
claimants of industrial injury benefit feel the system of compensation to be 
unjust and incomprehensible’ and that current theories on disability feel 
that for a fairer assessment of disability ‘regard should be had not only to 
such activities as self-care, mobility and performing household duties...but 
also to establishing and maintaining relationships within and outside the 
family.” It seems significant that when the male breadwinner test of paid 
employment was found to be discriminatory, it was proposed to change 
to an ‘objective test’ operating totally within the paid employment sphere, 
which no longer accords with professional definitions of disability, rather 
than a test which is not linked to paid employment. As we have shown, the 
social and domestic functions by which the professional would test disability 
are precisely those which the social security system has deemed to be the 
province of women in the past. 

Until 1981 it could have been argued that invalid care allowance was 
a family benefit and thus outside the scope of the directive. Until then the 
allowance was paid only for the care ofa disabled relative who was in receipt 
of one of the attendance allowances. However, since 1981% it has been 
payable in respect of care for non-relatives. Although the definition of family 
operating within the social security system is wider than that in private law, 
it seems unlikely that invalid care allowance paid in respect of a non-relative 
would fall within the ‘family benefit’ exemption. Its inclusion depends on 
recognizing the function of caring as a ‘family function’ - that is, unpaid care 
carried out primarily by women. But the principle of equal treatment that 
is the basis of the directive is defined as ‘no discrimination whatsoever on 
the ground of sex either directly or indirectly by reference in particular to 
marital or family status’. It would appear that the allowance may now fall 
within the scope of the directive. First, the allowance may be described 
as social assistance designed to supplement a statutory scheme providing 
protection against sickness and invalidity (attendance allowances).*’ Second, 
as we have seen, the invalid care allowance was introduced as a non-means- 
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tested alternative to supplementary benefit for those whose domestic 
commitments precluded any prospect of paid employment. Married and 
cohabiting women were excluded from the invalid care allowance because 
at the time they were unable to claim supplementary benefit. Since the 
European law has required that that discrimination be removed, it appears 
that the sex discrimination in the invalid care allowance law must also be 
removed. 

The 1980 Act must be welcomed for introducing some measure of 
equality into the social security system. However, it can be seen that its 
underlying philosophy goes little further than the partial recognition of 
wives as workers already to be found in earlier legislation. Indeed, the 
proposed reforms of the non-contributory invalidity pension shows how 
strong is the hold of the male world of paid employment. 

The new law gives no recognition to the joint responsibility of both 
partners for breadwinner and homemaker functions. The European draft 
parental leave directive currently being proposed?! may enforce changes in 
the law. Even then, a law which allows either spouse to take parental leave is 
unlikely to alter the cultural assumptions about the womar’s role. In Sweden 
only fathers at the ends of the wage scales are taking up the sex-neutral 
parental leave and benefits scheme.” In this country a married couple’s 
earnings continue to be aggregated for tax purposes. In taxation law all such 
earnings notionally belong to the husband. Thus where the wife commands 
a higher salary than her husband, it may be financially advantageous for 
him to stay at home with children. However, at present few couples are in 
this position, and the number is unlikely to increase drastically in the near 
future. The provisions of the Social Security Act 1980, which enable married 
and cohabiting women to claim benefits from which they were previously 
precluded, may change the division of responsibility among some couples, 
particularly the very poor. But the evidence suggests that cultural customs 
change to allow families to survive in the prevailing economic structure” 
and that families at the extremes of the financial structure are the most likely 
to spearhead these changes. We have already mentioned the finding of Moss 
and Plewis that some working-class mothers would prefer to work part- 
time rather than full-time if they could afford to do so.“ If this hypothesis 
is correct, one may question whether the changes in the social security 
system giving partial, theoretical equality will alter the cultural assumptions 
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about family relationships. To understand fully the practical choices open to 
women in determining the financial and domestic aspects of their personal 
relationships, we must look at how the welfare system undermines the 
position of women. 


Women workers and welfare 


As we have already seen, onlya very small proportion of the female workforce 
conforms to the male work pattern. The majority of the female workforce 
is married, and many women work only part-time. Few women workers, 
be they single, married or divorced, will have a continuous full-time work 
record. Domestic commitments and care of children, sick or elderly relatives 
affect most women workers and result in periods away from paid work or a 
switch, at least temporarily, to part-time work.” So long as these women were 
paying a full National Insurance contribution before such interruptions, the 
new home responsibilities protection plan is likely to preserve the pension 
rights of many more women in future. Official recognition of a different 
work pattern for women does not, however, extend to other contributory 
benefits. As we have seen, weekly credits are not given to women under 
the home responsibilities scheme, enabling them to make up their record 
should unemployment or sickness befall them in the year after they return 
to work or if they cannot find paid employment when they wish to return. 
Since credits are given only to working mothers for the duration of the 
maternity allowance, the majority of women who take advantage of the 
unpaid maternity leave provisions of the Employment Protection Act are 
similarly disadvantaged. Whatever the rhetoric, this discrimination by the 
state gives the lie to sentiments that women workers are to be treated as 
seriously as men. 

Such notions of inferiority are bolstered by discrimination concerning 
rates of pay. As we have noted, very few women earn as much as, or more 
than, their husbands. Even in cases where their gross income is the same, 
the married man’s tax allowance ensures that the woman’s take-home 
pay will be lower. Separate taxation, that is the ‘wife’s earnings election’ 
introduced in 1972, solves this problem but is likely to result in loss of 
income unless they are high wage-earners. The majority of women workers, 
however, are segregated at the lower end of the job market, suffering not 
only lower gross pay but often also less job security. The latter stems not 
only from the type of work undertaken by women (unskilled workers being 
very susceptible to redundancy and job contraction) but also from the lack 
of legal protection for many part-time workers. Part-time workers are easier 
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to lay off in times of recession and cheaper to employ when needed. Even 
where part-timers receive the same rate of pay as full-timers, an employer’s 
overheads can be lower if part-timers do not have to pay national insurance. 
The United Kingdom is the only country in the EEC where more women 
than men have more than one job. Even where men do use two jobs to make 
up their wages, one of them is more likely to be self-employed work than is 
the case for women. Since National Insurance contributions are calculated 
on gross earnings per employment, the high distribution of two part-time 
jobs among women has implications for their unemployment support and 
for the calculation of female unemployment generally. As long as each job 
pays below the lower earnings limit, no contributions are made and so no 
unemployment benefit is payable. Even if the worker does pay the full rate, 
the second part-time job may affect her availability for work, thus disentitling 
her from benefit. Official figures show a higher rate of unemployment 
among men than among women, but they are known to be distorted by the 
number of married women and part-timers who do not count as registered 
unemployed. There are problems in assessing the true extent of female 
unemployment: for instance, it is not easy to assess the number of women 
looking after dependants who would like to work were there facilities for 
looking after their children or relatives. 

Surveys such as the Census show a higher rate of unemployment among 
single, widowed and divorced women than among men but a much lower 
rate among married women. But even where such studies include self- 
definition sections they cannot be relied upon. It seems that women working 
in the home do not perceive themselves to be ‘economically active’ unless 
actively looking for work which they think they have a realistic chance of 
getting.’ 

The new ability ofmarried and cohabiting women to claim supplementary 
benefit if unemployed will not alleviate the position. Few women will be 
designated the claiming partner under the regulations. If the draft part- 
time directive proposed by the European Commission were accepted by 
the Council of Ministers, more women might qualify under the contributory 
system. It seems that changes would have to be made in the contribution 
rules and the test of whether a woman is available for work. The Greek 
presidency of the European Council has expressed a determination to gain a 
consensus on the part-time directive as soon as possible.“ The terms of such 
agreement remain to be seen. 

At present European legislation is the most persuasive tool for achieving 
change in English law in relation to women’s rights. The draft directives 
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on part-time work, occupational pensions, parental leave and temporary 
work are to be welcomed. But the Treaty of Rome concerns only workers, 
that is, those engaged in work carrying monetary reward. The exclusion of 
domestic work undertaken without pay by women for their families remains 
a fundamental flaw in all attempts to legislate against sex discrimination ata 
European level. As Ann Wickham has so clearly pointed out: 


The directives and programmes are concerned not with 
‘women’ in all aspects of life but only in those areas which 
are to do with forms of waged work: equal pay, equal access 
to jobs and training. Social Security provisions for those 
women who have been employed on the market, even planned 
provisions for educational change, all are constructed in terms 
of access to jobs after leaving school, forms of recruitment and 
advancement and the ability to leave and re-enter the labour 
force.“ 


Thus Community policy, like that of Scandinavian countries implementing 
what Nielsen calls ‘state feminism’, recognizes women’s unpaid work only in 
relation to their paid work. If women do not ‘qualify’ under the state scheme 
as workers, European law cannot remedy discrimination perpetuated by 
the state against them in connection with their unpaid work. Women are 
thus forced into the world of paid work and into substantial conformity 
with male patterns if they want to enjoy status equal to that of men. But, as 
Nielsen concludes: 


The easiest way to enable women to combine family and paid 
work is probably to sharpen the sexual segregation of the 
labour market by organizing women’s sectors of the labour 
market with soft working conditions; part-time, flexi-time, 
wide access to leave for family reasons, low job responsibility, 
etc 


This is to a large extent what has happened in Scandinavia, where the vast 
majority of women are in paid employment but in a labour market that is 
segregated by sex. In England too the majority of women are in paid work 
which shares the same characteristics as unpaid work inside the home. 
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The relationship between welfare law and the 
undervaluation of women’s work 


Controversy exists within the women’s movement as to how society should 
recognize the value of domestic work within the home, undertaken primarily 
by women. There are fears that allowances paid for domestic work could 
be used to justify the restriction of women to domestic work. The scheme 
suggested by Kent’s Social Services Director, paying women a relatively 
small amount to look after the housebound elderly and infirm as a means 
of saving public money, goes some way to confirm these fears: ‘You pay a 
neighbour £15 a week and get £50 service.“ Women employees would lose 
their paid work, with all the associated employment protection and social 
security, to undertake or be replaced by women doing the same work for 
much lower pay and no security. 

The social security system plays an important role in this systematic 
undervaluation of women’s work. As we have seen, invalid care allowances 
are not paid primarily for the work of caring but in order to compensate 
workers for giving up paid employment. The Social Security Act 1975 
restricts the definition of ‘worker’ to men and single, non-cohabiting 
women. The fact that a married woman has undertaken paid work does not 
alter the situation. The EOC cites the example of one woman who had to 
give up the struggle to do a paid job and take care of her disabled husband. 
She complained, ‘Whilst I was working I was named the breadwinner by the 
tax authorities and was given the full tax allowances for a married couple 
(incidentally it didn’t mean anything as I wasn’t earning enough to pay tax). 
If I was regarded as the breadwinner by the tax authority, why not by the 
DHSS - we have no other monies coming in?’.® 

It can be argued that the zero economic value placed on work inside the 
home by both the private and the public law affects the way in which value 
is attached to various component skills of work in paid employment. Doubt 
is therefore expressed as to the effectiveness of job-evaluation schemes 
as a means of eradicating sex discrimination in pay. ‘Female’ elements 
such as nurturing, which are not as accessible to scientific measurement, 
are inevitably tinged with the cultural devaluation associated with their 
location in the home. Helen Remick has pointed out that ‘In the United 
States the systems are based on economic forces as seen from the viewpoint 
of the private sector; for example, responsibility is assessed in terms of 
fiscal responsibility only, not the life-death and teaching or counselling 
responsibilities usually part of public-sector jobs.*° The development of the 
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welfare state in Britain exemplifies the link more directly. The development 
of state social services has meant predominantly an increase in women’s 
jobs in the health service, in the education system and in community 
support. Those promoting the legislation which introduced such services 
recognized the need for women workers in such posts, often making them 
gender-exclusive or requiring female representation for certain aspects of 
the work. But they also perceived them as necessary to aid women in society 
to do their work (the unpaid work) more effectively. The professionalization 
and expansion of nursing, midwifery and home-help services, for instance, 
was intimately connected with the prolonged campaign between the wars 
to cut maternal and infant mortality and, in later years, to produce a healthy 
new work force.™® The philosophy adopted by the Poor Law Commissioners 
in 1909 in relation to early social work rehabilitation of single mothers can 
still be found in relation to reinstatement of battered wives in the family 
and the rehabilitation of female offenders through domestic skills in our 
prisons.** 

It is the areas where local authority services have met needs perceived 
to be the province of the ‘family’, rather than those concerned with social 
control of the family, that have suffered the worst cut-backs: ‘When hospital 
places for the senile, homes for the handicapped, nursing homes for post- 
operative patients and so on are not available, these people are sent “home” 
if there is a woman to care for them.” The lifting of mandatory school-meal 
provision in the Education Act 1980, first introduced for the poor in 1906 
and made a universal right in 1940, has resulted in the loss of female staff 
and has returned to the family the duty of providing children with a balanced 
diet. The reduction in, or privatization of, ancillary services in the health 
service in order to save money affects mostly women. In the latter case the 
abolition of the Fair Wages Resolution (15 September 1983) means that 
women will have to take work as cooks, cleaners and laundresses at wages 
much lower than previously. In some cases patients’ families are having to 
provide laundering services themselves. 

The low pay associated with female work has implications for women 
who service female workers. The National Association recommended rate 
of pay for registered child-minders is £20 for a forty-five-hour week. Rates 
of pay in the ‘informal economy’ (the hidden, sometimes irregular types of 
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support work, such as unregistered child-minders) are usually even lower.” 
It seems that the closer a job resembles work traditionally undertaken by 
women for their families, particularly if it is located in people’s homes, 
the lower the pay. The lower the pay, the less likely it is that men will 
consider the work suitable for them. As we shall see in the next chapter, this 
continuous buttressing of notions of which work is suitable for women spills 
over into public service. The distribution of elected women representatives 
in local government (unpaid) compared with that in central government 
(paid) suggests that the notion that women are better suited to supervise 
services to the community still persists.5t Throughout the welfare state, from 
the formulation of policy to its administration and implementation, there 
exists a demarcation of men’s and women’s work, the latter being inferior, 
low-paid or unpaid. The concentration of such segregation in the health 
service and local authorities (among the largest employers in the country) 
has implications for the wider valuation of work in the market place. 


All matters of tax and social security were exempted from the Sex 
Discrimination Act 1975 (section 51). Although that Act applies generally to 
employment in the public sector, the various exclusion sections take out some 
of the key employments, particularly those of a residential nature (section 
7(2)(b) and (c)) or those in hospitals, prisons or similar establishments 
(section 7(2)(d)). The Act’s definition of when sex is a genuine occupational 
qualification incorporates the very notions of women’s work which we 
have explored in this chapter. For example, it provides that employers can 
stipulate the gender of job applicants where ‘the holder of the job provides 
individuals with personal services promoting their welfare or education or 
similar personal services and those services can most effectively be provided 
by a man (sic)’ (section 7(2)(e)) and where ‘the job is one of two to be held 
by a married couple’ (section 7(2)(h)). There is evidence to suggest that the 
Act generally has operated in favour more of men than of women.” In welfare 
state employment (for example, in schools and hospitals) this has meant an 
increase in the trend towards the appointment of men to top jobs. Women 
are increasingly segregated in the lower service jobs most particularly 
susceptible to retraction. It seems to be no coincidence that the lifting of 
restrictions on male midwives” comes ata time of almost total hospitalization 
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of confinement and its accompanying technology. Emphasis has shifted from 
the intimate post-delivery support role of the job to medical concern for ‘safe 
deliveries’, from women to babies. 

Part of the reason why there was no change in welfare law in the early 
1970s similar to that seen in other areas must be the definition of equality 
generally accepted at the time. Efforts were concentrated on removing 
barriers to the male world - to jobs, educational opportunities, etc. Women 
wanted to be treated equally, that is, like men. The maternity leave provisions 
of the 1975 Employment Protection Act and the home responsibility 
provisions of the Social Security Act 1975 are the only statutory recognition 
of the fact that many women could not compete equally in a system designed 
for men. The latter provisions at least might be regarded by sceptics as the 
minimum compensation for the imposition in that Act of full contributions 
for married women who otherwise continued to get an unequal deal. 

Pressurized by a very successful campaign through the media, the 
Government has published a Green Paper on equalizing taxation law, The 
Taxation of Husband and Wife (1980). The contents of that document explain 
the Government’s failure to go any further. It is trapped between an ideology 
of respect for the individual, for privacy and for equity, and the need to cut 
administrative costs, to retain both the male work incentive (particularly 
in relation to unemployment benefits) and women as a reserve labour 
force. In particular, as repeated in the reforms of the maternity benefits 
system proposed in the same year, there was great concern that working 
mothers should not be better off than mothers who stayed at home.” As 
the Green Paper admits, the option of transferable allowance favoured by 
the Government fails to afford privacy but does support married men in 
‘traditional’ families and discourages women workers: ‘Looked at from the 
point of view of the family as a whole, a fully transferable allowance could 
well discourage married women from taking up work in the first place. This 
would be particularly true when she is contemplating part-time work, when 
allher income could bear tax at her husband’s marginal rate.°* The alternative 
of increased cash benefits payable to the ‘supported’ spouse engaged in 
domestic unpaid work, rather than help for men so that they could pay for 
their wives’ services, was rejected on the ground that ‘it would be difficult to 
defend their provision of full benefit regardless of total income, where one 
spouse earns full-time and the other part-time.’ Yet, as Land among others 
has shown, the unpaid work remains the same whether combined with paid 
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work or not.” It seems clear that such a move is ‘difficult to defend’ because 
it would involve a major distribution of resources from men to women in 
the majority of families and would seriously undermine all notions of female 
dependence and the concomitant male work incentive. 

Our analysis suggests that ‘wages for housework’ is not the answer. The 
low valuation of such workin paid employment would simply be transferred 
to work in the home, as can be seen already from the low rates for benefits 
like the invalid care allowance. Additionally, the payment of allowances for 
domestic jobs would increase the occupational segregation and lack of 
employment protection and opportunities already experienced by many 
women. Moreover, there seem to be fundamental objections to evaluating all 
aspects of life by the standard of paid employment. We have seen, in relation 
to the definition of disability (see p. 215) that some professionals recognize 
the value of the social and domestic world which has been thought to be the 
primary concern of women. 

The high level of unemployment between the wars forced a reappraisal 
of social security and particularly the non-contributory system. The present 
economic situation and the changing employment structure seem likely to 
lead to a similar reassessment. No longer can men expect to be in continuous 
employment from the time when they leave school until retirement age. 
Men are having to find a role for themselves outside paid employment. For 
the majority the choice will not be the ‘either/or’ choice offered by the new 
‘equality’ provisions of the Social Security Act 1980. The European draft 
directives are likely to bring about changes in the law relating to temporary 
workers, the reduction of working time, removal of the distinction between 
full-time and part-time work and an extension of parental rights. There is 
likely to be an increase, among women and men, in combining both paid and 
unpaid work. This may result in the application of more pressure over the 
next decade to find a new definition of equality on which to reform the social 
security system. 
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Women as citizens 


The analysis contained in the preceding chapters raises difficult questions 
about the influence of women in the legal process. To what extent have 
women influenced the changes in the law which first allowed them some 
independence from men and, later, a type of equality? Some feminists clearly 
expected that granting women the parliamentary vote would significantly 
alter other legal disabilities then suffered by women. Indeed, male MPs in 
1918 feared the effect of a predominantly female electorate so much that 
they postponed universal female suffrage, which occurred only in 1928.1 
As we have shown, great changes have taken place since 1918, emanating 
from both Parliament and the courts. But to what extent have women been 
responsible? Can we expect that more female participation in public life will 
result in changes in the inequalities that remain? Moreover, should we? Can 
and should certain issues be raised as women’s issues? Should women and 
men resist attempts by such bodies as the European Commission to do so?? 
In this chapter we do not aim to provide any definitive answers to such 
questions. We look instead at the participation allowed women by law, the 
policies behind the law and how discrimination continues to operate within 
the law-making processes. Finally, we try to assess the most effective 
strategies for the future reform of laws which discriminate against women. 
The policy of the law in relation to women’s citizenship exhibits the 
same development as that seen in other areas of law already discussed. 
The Victorian concepts of family and morality and the biologically based 
notions of gender and competence which shaped the law in relation to 
family law, work and taxation, for instance, also governed the reintroduction 
of citizenship rights for women. Prior to the 1830s women were allowed 
to participate in public life, although it appears that such participation was 
sporadic and often localized and that its legal foundations were uncertain.’ 
As in other fields, increased statutory intervention resulted in a firm 
exclusion, which was lifted only gradually. The 1832 Reform Act and the 
1835 Municipal Corporations Act had deprived women of the vote, putting 
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an end to a judicial uncertainty as to the legal position which had lasted 
for over two hundred years.* Parliament returned to female ratepayers 
(i.e. unmarried women only) the right to vote in local elections. An 1853 
Act gave them a vote in parish elections, and in 1869 they were able to 
vote for councillors, auditors and assessors in municipal elections. This 
right was extended in 1870 to the election of school boards. Unmarried 
women were denied a vote in county elections until 1888.” Married women 
were debarred from any local vote until 1894.8 Even then, the property 
qualification effectively disenfranchised all but those who owned their own 
property or had been registered by their husbands in respect of separate 
property until the qualification’s removal in 1918.° 

Women’s right to hold public office was even more limited. Female 
ratepayers and property owners had been eligible for election as Poor Law 
Guardians since 1834,” but no woman was actually elected until 1875, when 
a Miss Merrington became a Poor Law Guardian at Kensington.'! No women 
could stand in municipal elections until 1894” or for county elections until 
1907.8 No women were eligible to vote for MPs or to stand for Parliament 
until 1918." 

Although few formal restrictions operate today, such factors continue to 
influence the law. In one area where women are treated differently from men, 
nationality, the law continues to discriminate against women on the ground 
of their ‘natural’ dependence on male breadwinners. Similarly, although 
women are no longer restricted to local government elections or assigned 
a special role in relation to children or domestic issues, more women are to 
be found in local as opposed to central government, in education and social 
services rather than the Treasury or foreign affairs." 
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In a country where there is no written constitution stating and 
guaranteeing precise rights of citizenship it is difficult to perceive such 
an imbalance as discrimination.’ Our immediate understanding of 
discrimination requires the exclusion of a woman from some benefit by a 
prejudiced individual. Even if we could prove that sort of discrimination 
among the selection boards of political parties or public offices,” it 
would remain an instance of private discrimination, not discrimination 
perpetuated by the law itself. There is, in any event, some evidence of a 
willingness to appoint women to high-level posts,'® but the structures 
which determine such appointments inevitably lead to the availability 
of few suitably qualified women for consideration. A wider definition of 
discrimination which looks at the law-making structure may begin to reveal 
systemic rather than individual causes of sex differences. 

In the preceding chapters we have shown that women have been 
consigned to a particular role in society which has limited their opportunities 
not only in the public sphere but in their private relationships also. The 
structures by which those opportunities are offered are generally based 
on a lifestyle very different from that of men, often with conflicting terms 
and values. This is as true in relation to politics and law as in relation to 
more obvious areas such as employment. Indeed, there is often a very 
close connection between the two. For example, ‘the kinds of attitudes, 
skills and experience compatible with holding office at the summit of the 
contemporary political system presuppose paid employment and indeed 
employment of a specific kind and this is part of the explanation for the 
small numbers and only very gradual increase of women in this political 
arena.” It may not be that sex or gender affects the views or needs of men 
and women on every issue. As the early women MPs recognized, women’s 
opinions cover a political spectrum as broad as that of men’s. What has 
not been generally recognized is that women have views on a wide range 
of issues. Until recently women’s opinions have been sought only on 
domestic issues, in which they were thought to have some expertise. Where 
women have given their views on other topics, these have been considered 
legitimate only when they accorded with male definitions. At times some 
of these opinions will be similar to those offered by men, not least because 
the women share the same background as their male colleagues (for 
example, as lawyers, doctors, etc.). But at other times women’s different 
experiences may lead to different definitions of problems under debate or 
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to very different solutions. If the way in which society is structured pre- 
empts women’s equal participation in the law-making process and in the 
distribution of benefits in society, then they are not being accorded equal 
citizenship.” 

A fundamental problem arises in relation to tackling this structural 
discrimination. If the philosophies and practices of the legislature, the 
administration and the judiciary militate against an appreciation of women’s 
points of view, what would be an appropriate forum in which to advance the 
necessary arguments? If, as will be suggested, discrimination occurs in the 
often complex interaction of various state bodies, it is difficult to identify as 
such, being the result of practices which appear quite justifiable in context. 
Moreover, who has the power or the political will to order and enforce the 
necessary changes? There may be good reason for not acknowledging this 
discrimination even where it is recognized. 

However, in recent years the discrimination implicit in the form and the 
practice of one aspect of citizenship has been widely acknowledged. The law of 
nationality, now contained in the British Nationality Act 1981, defines who is 
acitizen. Indeed, nationality, and particularly the right of entry, is today more 
or less the only aspect of citizenship which commands public attention. Itis a 
fundamental right, determining to a great extent the exercise of other rights, 
such as the vote and election to public office. Thus the continuing definition 
of women as second-class citizens in the nationality law has an effect on 
other citizenship rights which is not entirely symbolic. The subordination of 
women, by reason first of their marital status and second of their status as 
workers, affects their participation in all aspects of life. 


Who is a citizen? 


The degree of autonomy allowed woman by the nationality law has reflected 
the family law position. Thus in the nineteenth century a husband's right to 
determine all questions of importance concerning his family was supported 
by the nationality laws. In 1844 alien wives were given British nationality 
automatically upon marriage toa British subject.”! In 1870 the Naturalization 
Act, section 10, deprived female subjects of their British nationality, just as 
automatically, upon marriage to alien men. The law thus achieved some 
consistency. Women had a duty to live with their husbands and (although no 
immigration control was imposed upon aliens until the British Nationality 
and Status of Aliens Act 1914) in the majority of cases involving foreign 
husbands that meant in his country. The parliamentary debates on the 1870 
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Bill show that the deprivation of a woman’s citizenship was felt to be of little 
importance. Citizenship gave rights to hold property, to vote, to take a full 
part in public affairs and to stand for Parliament. One MP, Roundell Palmer, 
remarked that since the Bill would allow aliens unrestricted rights to hold 
property (a right extended in a much more limited form later that year to 
married women), women would not suffer in any matter of substance: ‘it 
was only political status that was involved’”* As we have already shown, 
women had little political status in 1870. 

In terms of citizenship, then, even unmarried women had little to lose 
on marriage to a foreigner. Matters which most affected all women related 
to their family status, which was covered not by nationality but by the law 
of domicile. The test of domicile is residence in a country to which one is, 
or intends to be, permanently attached. But a married woman automatically 
assumed her husband’s domicile,” thus her marital status and family life 
was governed by the law of his country of domicile. If he deserted her and 
went to live in another country or jurisdiction, she became domiciled there 
too, even though she might never leave her own country.” If the law of that 
country was more restrictive in personal matters (for example, divorce), 
there was nothing she could do. This remained the law until 1974. (Section 
1(1) Domicile and Matrimonial Proceedings Act 1973 provides that a 
married woman retains her domicile on marriage and her independence in 
changing domicile subsequently.) 

Thus in practical terms the loss of nationality was not felt to be of great 
importance. Only one Member of Parliament expressed any concern in the 
debate on the Naturalization Act 1870. For most it was simply a tidying- 
up measure. The automatic assumption of a husband’s domicile, and 
the regulation of the relationship between him and his wife by the law of 
that jurisdiction, was now to be logically complemented by the automatic 
assumption of his citizenship.” 

The long campaign waged by women inside and outside Parliament for 
the repeal of the law was beset by this problem of making others see a wife’s 
loss of citizenship as a matter of discrimination and injustice. They appeared 
to have succeeded in the 1920s (for instance, the House of Commons passed 
aunanimous resolution on the principle of equal citizenship in 1925). But the 
problems of male unemployment and international relations predominated 
in any law reform. The Prime Minister’s support for Ellen Wilkinson MP’s 
Private Member’s Bill in 1929, and a concerted public campaign involving 
women’s organizations, MPs andthe Dominion Societies, produced a measure 
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that reached the statute book in 1933. But the British Nationality and Status 
of Aliens Act 1933 did not return citizenship on the terms hoped for by the 
campaigners. Rather, it incorporated the concerns of the League of Nations, 
allowing married women to retain their nationality only when threatened 
with statelessness. In order to protect women married to foreigners in times 
of war, the act also introduced procedures by which married women could 
regain their nationality. The predominant importance of international affairs 
can be seen in all the nationality legislation from 1870, when the key concern 
was amicable relations with the USA, an important trading partner,”° to the 
Acts of 1981/2, where there are special provisions affecting Gibraltarians, 
certain important persons in Hong Kong and the Falkland Islanders.” 

The connection between the number of citizens and male employment 
has an equally long history. It was estimated that in 1860 there were 
2,500,000 British-born subjects in the USA who could legitimately return, 
flooding the British labour market with children and grandchildren who 
were all British citizens under British law as it then stood. At the same time 
emigration to the Colonies, and particularly the USA, was being promoted 
enthusiastically as a means of reducing unemployment and the ‘surplus 
female population’.”® The 1870 Act allowed emigrants to renounce British 
citizenship for the first time and, significantly, ensured that women who 
married American citizens automatically did so. This fear of swamping by 
‘surplus’ women continued to hold back the extension of civic rights for 
women until the Second World War” but ironically, and in a way unforeseen 
by male legislators, the emigration of women was a policy which indirectly 
promoted female emancipation. Middle-class women, armed for the first 
time with an education and often professional training equal to men’s, 
took every opportunity to participate fully in public life in their adopted 
countries.?° These women were among the first in the world to regain equal 
voting rights with men; in New Zealand (1893), Australia (1899, 1902 and 
1909) and in the States of North America from 1895.*' Thus in terms of 
their professional activities and their civic status they served as a model for 
the women who remained in Britain and have continued to invigorate the 
British women’s movement. 

Since 1948, when women gained independent citizenship for themselves 
(but not equal capacity to transmit citizenship), women’s rights have been 
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subordinated to the control of male immigration. In 1969 the rights of 
female British citizens to live in their own country with their husbands 
began to be reduced. From January of that year Commonwealth citizens 
were no longer allowed into England to live with their British wives. The 
Immigration Act 1971 extended the rule to all non-British husbands. Only if 
the wife could prove that she would suffer exceptional hardship if she were 
to live in her husband’s country were they allowed to live together in hers (a 
paternalistic test which recurs in the naturalization provisions of the 1933 
Act). The reasons given were clear and have been put forward as reasonable 
ever since. Women who marry foreigners should live in the man’s country. 
Any attempt to reverse this ‘natural’ order must be regarded as an attempt 
by men to gain access to the British labour market.** Although the rule in 
relation to foreign husbands and fiances was modified three times in the 
following decade, the principle remained. Since the 1981 British Nationality 
Act full British citizens (mostly white women) have a right to bring in 
foreign husbands, but their marriage is still subject to official scrutiny. 
The husband must gain entry clearance, and if there is any indication that 
the marriage has been made with the aim of settlement, permission will 
be refused.” Although the test is aimed at ‘arranged marriages’ (i.e. the 
Asian community), it can be seen that Immigration officials, acting under 
administrative regulations, have a wide power to enforce traditional notions 
of what the private aspects of a marriage relationship should entail. In 
the past such power has included home visits by police to check sleeping 
arrangements and the notorious ‘virginity testing.’ While the primary 
purpose of the marriage must not be the entry of the husband into the 
British labour market, he must nevertheless be able to fulfil the traditional 
role of breadwinner. Moreover, the immigration system operates to enforce 
the dependence of wives. There is no immigration rule on the subject, but 
the Home Office does not allow married women living with their husbands 
to qualify as ‘heads of households’ under the voucher system introduced in 
1968 to control the influx of East African Asians.” Since November 1983 
married women who have claimed supplementary benefit in their own right 
have done so at the risk of losing the chance of being reunited with their 
husbands in this country. A man dependent on his wife may be refused the 
requisite entry clearance. Women who are less than full British citizens 
under the 1981 Act or who are settlers, students or work-permit holders 
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cannot bring their husbands into England on their papers.” By contrast, the 
right of all men to bring in their wives, regardless of whether the husbands 
are citizens, students or work-permit holders, rests only on their ability to 
provide financial support. As a background paper to the Joint Council for 
the Welfare of Immigrants Conference 1983 points out, ‘Women are seen by 
the legislators purely in relation to men, not as individual people; either as 
passive “dependants” coming to this country in order to be with a man who 
has made the arrangements for them to come as and when he wants or as 
agents being used by (black) men in order to come to this country to work’ 

So, despite an appearance of equality, women are still discriminated 
against by reason of marriage. The British Nationality Act 1981, on the face 
of it, appears to treat women equally. Non-British wives of British citizens no 
longer gain citizenship by registration after marriage. The rules as to entry 
clearance and length of residence required for naturalization are now the 
same for men and women.*’ Indeed, this change in the law has necessitated 
Britain’s withdrawal from the United Nations Convention on the Nationality 
of Married Women 1957. However, British women have a right to retain 
their citizenship on marriage and, for the first time, can transmit nationality 
to their legitimate children (although men still cannot transmit their 
nationality to their illegitimate children). Through the discretionary 
operation of the immigration rules sex discrimination remains in practice. 
As we Shall see, this makes it much harder to challenge. Three test cases 
are going to the European Court of Human Rights. In allowing them to go 
before the Court the European Commission on Human Rights decided on 
13 October 1983 that the British Immigration rules did contravene the 
European Convention by discriminating against women on the grounds 
of sex and by failing to guarantee the right to family life. The removal of 
jus soli by the 1981 Act means that the citizenship of children born after 1 
January 1983 depends upon the citizenship or settled status of the parent. 
Thus the decision as to who is a citizen depends increasingly upon right of 
entry, which in turn depends largely upon a man’s status as worker. Even 
foreign husbands who gain entry to England and apply for naturalization 
under the special provisions for spouses under the 1981 Act may find their 
applications turned down because of their work status. Naturalization is 
discretionary, and there is no right of appeal.”° A family in that situation may 
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have no alternative but to leave the country, thus effectively denying the wife 
citizenship in all but name. 


Women in public life 


It is a curious anomaly that while the formal rights of citizenship have 
been extended to women on proof of their masculine equivalence, the 
rules assigned to them in public life have been those firmly entrenched in 
traditional notions of femininity. In the nineteenth century only women who 
held property, predominantly a male reserve, could vote in local elections. 
Women’s First World War efforts won them the parliamentary vote and 
access to Parliament, the professions, the Civil Service, jury service and the 
magistracy.*: The women under 30 who had contributed most to the war effort 
were denied a chance to protect their post-war employment opportunities. 
The 1918 Act rewarded ex-soldiers over 19 with the vote. Women qualified 
only if they were over 30 and then only if they held property, were married 
or had otherwise proved their maturity by education at a university. 

At a parliamentary level, although women such as Nancy Astor and Mrs 
Wintringham worked on legislation designed to improve the position of 
women, early female MPs generally confined their interests to women as 
wives and mothers, perhaps because their experience of other fields was 
limited and because several entered Parliament in place of their husbands. 
Women who were selected on their own merits and were concerned to 
pursue a political career had to prove themselves on the more serious 
‘political’ topics: ‘Women MP’s “fight shy of ‘women’s issues’ in order to keep 
their place in a man’s world”, because masculine standards are taken as the 
criterion of success and in this world “women’s issues” are at the bottom of 
the political agenda.” 

It is questionable whether the legislation which allowed women to enter 
public office in the nineteenth century shaped this public perception or 
was itself influenced by such ideas. Were women allowed to be Poor Law 
guardians and elementary school board governors because these were 
public offices deemed inferior by reason of the female qualities required 
by the job? Or were women recruited because their ‘natural’ talents made 
them particularly suitable for these offices? It would seem that while many 
men and women held the latter view,“ some feminists clearly felt they were 
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being consigned to second-class citizenship because of their sex: ‘Political 
freedom begins for women, as it began for men, with freedom in local 
government. It rests with women to pursue the advantage that has been 
won and to advance from the position that has been conceded to them in 
local representation to that which is the goal of our efforts - the concession 
to share in the representation of our common country.** 

It was such encroachment into the male sphere that legislators worked 
hard to check. When the school boards were taken over by county councils 
in 1902 women could not serve on the education committees but were 
confined to the non-representative status of co-opted members of education 
subcommittees. When finally women did gain the right to be county 
councillors, the Act explicitly prevented women who became chairmen of 
such councils or mayors of borough councils from also gaining, ex officio, the 
status of Justice of Peace.*® Similarly, the 1919 Sex Disqualification Removal 
Act allowed women some entry into the Civil Service but made specific 
provision for controlling the terms of entry into the home Civil Service and 
for the continuation of the foreign Civil Service as a male preserve. 

Legal restrictions on women’s participation have now all been lifted. But 
the patterns of the past remain. More women are found in local government 
than in central government.“ Even within local government women are 
better represented in the second-tier authorities than at the higher levels 
(for example, on Community Health Councils rather than in Regional Health 
Authorities),*® although an exception has to be made for county councils, 
where women’s membership is relatively high (between 11 and 20 per 
cent).*? Wormald suggests that the larger number of women nominated by the 
Conservative Party for local elections accounts for their high representation 
particularly in the southern and shire counties.” The question remains: 
do women prefer local government because it is easier to fit in with their 
domestic responsibilities and concerns matters of more interest to them, or 
do they contest local elections because parties support them only at that level? 

The evidence of the first elections to the European Parliament in 1979 
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suggests that, most recently at least, women stand a worse chance at 
elections for Westminster because of its prestige. That is to say, women 
are relegated to local and European elections not because of any special 
suitability they may have but because of the inferior political status of those 
bodies. In 1979 not only was the proportion of women candidates selected 
for Europe higher than for the Westminster elections that year but also their 
success rate was over four times that of women standing for Westminster 
and higher even than that of male candidates in the European elections.*! It 
appears that not only were parties more prepared to select women but that 
they were willing to place them in ‘winnable’ seats. Wormald may be right 
in saying that ‘It may be surmised that women were both more willing to 
put themselves forward as candidates and more likely to be selected where 
there was not a well-established tradition of male dominance. But these 
findings also cast doubt on the idea that women shy away from Westminster 
on pragmatic grounds and grounds of interest. It cannot be easier to fit in 
family responsibilities with commitments in Strasbourg than with those in 
Westminster. Nor can it be said that the matters for debate are less ‘technical’ 
or more domestic than those discussed by the national Parliament. A 
further explanation becomes apparent if one analyses the result in terms 
of where power lies. Even within the European institutions Parliament has 
little power, with only one effective veto over the budget. Most power lies 
with the Council of Ministers, that is, with representatives from national 
Governments; the ability of the British Government to resist or minimize 
European influence has been noted earlier. If one extends the analysis to the 
processes of law-making at a national level, it becomes clear that beneath a 
veneer of formal equality, women have very little influence indeed. 

Stetson has outlined five stages in the process of law reform.” First, 
there must be a demand for change which has to come to the attention of 
authority. Secondly, the issue has to compete with other issues for official 
time and consideration. Thirdly, since any demand for change will involve 
at least two lines of argument, reform versus the status quo, and is likely 
to involve many options for reform, the issues to be confronted by law- 
makers have to be defined. Fourthly, an appropriate body must be selected 
for resolving these conflicting definitions and promoting a policy. Finally, the 
exact policy and its legal formulation must be decided. Women can and have 
played an important part at each of these stages, as members of pressure 
groups, as voters, as elected representatives and as technical experts. Earlier 
chapters are full of examples of women who have directly and indirectly 
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influenced changes in the law. Throughout most of the nineteenth century 
men controlled which issues received public attention, the various options 
and justifications for reform and indeed the precise formulation of the law. 
Women had to rely upon a handful of male MPs to raise their concerns and to 
present their case on such matters as the vote, their exclusion from mining, 
their loss of nationality. As we have shown, the election and appointment of 
women to public office changed the sources of information and the definition 
of the issues. Whereas in the early years the debate on working mothers 
centred upon morality and homely comfort, the work of the women Factory 
Inspectors (first appointed in 1893) highlighted the necessity of female 
earnings and led to the introduction of maternity benefit (see p. 17).°* From 
the late nineteenth century women were recruited on to Royal Commissions 
(the first three women in 1895 on the Royal Commission on Secondary 
Education), Parliamentary Committees and Commissions of Inquiry. This 
was not simply patriarchal benevolence on the part of men in authority, not 
just acquiescence in the placating ‘statutory woman’ syndrome. Through 
their own efforts in voluntary work, community service and intensive 
research, women put themselves into a position where they could not be 
ignored.” 

The strength of women’s position can be seen from their representation 
on the various investigative and policy-making committees of the post- 
First World War Government. At a time when there was only one woman 
MP, the Women’s Employment Committee of the Ministry of Reconstruction 
contained twelve women, including two trade unionists and twelve men. 
Even though the Atkin Committee on Equal Pay took a very different view 
on the future of women’s employment - a view heavily influenced by the 
background of its members* - there too, two out of its five members were 
women. The 1923 Wood Committee on Domestic Service was totally female! 

Such participation did not conflict with the prevailing view of women 
at the time. Women’s intellectual abilities and their right to make an 
independent contribution to public debate were recognized. But for the 
most part they were expected to confine themselves to matters in which 
they were thought to have special knowledge and skills: the care of women 
and children. Edward Heath’s support for more women ‘in the House of 
Commons and outside it at all levels, so long as they are providing what 
women can, and not just duplicating what men can do, which probably 
would lead to them not making a women’s contribution anyway’ typifies 
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the approach.” Although Vallance’s study of women MPs’ activity in the 
House of Commons proves that they do take an interest in a wide range of 
topics,” it seems that they have been most effective when they have pressed 
demands within their ‘special sphere’. The use of Bills by women MPs and 
peers to force government legislation on matters such as maintenance, sex 
discrimination and male fiancés do suggest a link between perceptions of 
competence and the female role.” 

The last decade has seen some change in attitudes towards women’s 
participation in public life. The new climate of equality demanded that 
women were to be treated in exactly the same way as men, were to undertake 
the same jobs as men and were to be allowed to participate along the same 
broad spectrum as men. At parliamentary level this change was exemplified 
by Harold Wilson’s policy of promoting women to offices outside their 
‘normal’ spheres (e.g. Barbara Castle to Transport and Employment, 
Judith Hart to Paymaster General),°° although even he admitted ‘he would 
never have dared appoint a woman overlord of those strongholds of male 
chauvinism, the Home Office, the Treasury and the Foreign Office’® 

In the long term this new equality may have liberated women able to 
devote their energies to non-traditional areas. For example, Hills mentions 
the higher percentage of left-wing female Labour MPs in the 1974-9 
Parliament for whom ‘areas of policy such as taxation, nationalization and 
economic planning were of primary importance.” But to a large extent it has 
contributed to a decline in the numbers of women in public life, particularly in 
positions of influence. Despite all recent evidence of no significant differences 
in voting patterns between men and women electors or in favour of male 
or female candidates, the 1983 Parliament contains fewer women MPs 
than those after the Second World War. Although one-third more female 
candidates stood in 1983 than 1979, the twenty-three women MPs constitute 
only 3.5 per cent of all MPs.“ The proportion of women MPs has never been 
higher than 4.6 per cent (1964), and their vulnerability in marginable seats 
accounts at least in part for their even smaller representation in government 
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office. Outside Parliament women do not appear to do any better:°° ‘The 
Whitehall lists of well-known and experienced people who are generally 
called upon to staff government committees, councils and governing 
bodies (the lists of the so-called ‘great and good’) are sparse on female 
representation. On public bodies too, women’s representation is often not 
only limited but nonexistent’®’ There have been occasions when the ‘new 
equality’ has not dislodged the perception that a particularly contentious 
issue is a ‘womar’s issue’. It is striking that there has been a tendency to 
call upon suitably qualified women in such circumstances (for example, the 
Warnock Committee on Human Fertilization and Embryology). Yet their 
use may be more an attempt to allay criticism of a male conspiracy than a 
recognition of their undoubted expertise (for example, the Lane Committee 
on Abortion, 1971 and the Heilbron Advisory Group on Rape, 1975). 

For the most part, however, the need to appoint women to play a 
particular role or for symbolic reasons has disappeared. As a consequence, 
women now stand less chance of selection, for a variety of reasons. The most 
obvious is that women are underrepresented at the levels and in the areas of 
work from which such appointments are usually made. Underrepresentation 
is inevitable on bodies where employers’ organizations or trade unions 
have the right of nomination. It is interesting to note in this context that 
the Government's original proposals for reforming the Supplementary 
Benefit Appeals Tribunal would have gone some way to improving women’s 
representation as tribunal members. The Health and Social Services and 
Social Security Adjudications Bill had proposed to abolish the separate trades 
council category of nominees. There would have been a greater chance that 
one of the lay members might have been a woman, from such organizations as 
Gingerbread or Child Poverty Action Group. The Health and Social Security 
Bill 1983 proposes to introduce a single panel for Social Security Appeals 
Tribunals. Both statutes are likely to broaden the background of lay, non- 
union and non-employer organization members. Neither will necessarily 
result in a tribunal’s having one female member. Nor will a tribunal 
necessarily include a member who represents the interests of the female 
appellant or shares her experience. Ironically, the chances of this happening 
will be greater the further up the appeal system one goes. But the increased 
legalism of these tribunals without the introduction of legal aid means that 
very few women claimants are likely to benefit. Secondly, women may be 
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unavailable or unwilling to be considered for selection, particularly through 
political party or trade union affiliation. Women are underrepresented in 
‘active’ positions in these organizations, and many find their time already 
fully committed in combining paid work, domestic responsibilities and 
some public activities.’ Thirdly, as Rendel has pointed out: ‘Women join 
organizations and are active in them... but they are concerned with topics 
often perceived as being apolitical’”° 

These three reasons seem to be connected. Studies have shown that 
while paid employment increases the likelihood of involvement in political 
organizations, the type of work and the extent of a woman’s domestic 
commitments determine the type of political action. The women found at 
a national level are more likely to be working full-time, without dependent 
children or, more recently, to be pursuing a professional career with paid 
child-care assistance. Women with family commitments are more likely to be 
combining part-time work with involvement at the lower level of organized 
politics, or in grass-roots, often ad hoc, politics located within their local 
communities, or campaigning on a single issue.” Few of the latter types 
of organization, even those which have an institutionalized structure such 
as National Women’s Aid, are likely to be canvassed for representation.” 
In the composition of the EOC the use of normal selection procedures for 
public bodies appears to have given more weight to the traditional balances 
between both sides of industry, across party lines and ‘professional’ areas. 
The membership rules of the Women’s National Commission, which 
is formally consulted by Governments on issues affecting women, also 
militate against the involvement of many of the new women’s groups or less 
structured organizations.” 

This underrepresentation of women occurs at a time when policy is 
increasingly being made away from Parliament, a forum traditionally 
susceptible to female participation.” Emphasis on the technical aspects of 
law reform and the need for professional scrutiny has led to the consideration 
of many matters of particular concern to women by government departments 
(for example, taxation of married women, equal treatment in social security 
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and equal pay for work of equal value) and/or expert advisory bodies 
such as the Social Security Advisory Committee and the Law Commission 
(for example, illegitimacy and maintenance). Although public consultation 
is sought, there are a number of reasons why women may be less able to 
participate effectively in the determination of new policy. First, unless the 
demand for change has emanated from women’s organizations or they 
have been involved in campaigning for reform (as in the case of taxation), 
they may be unaware that a particular issue is being reviewed. Individual 
experts in the field will know to write to the appropriate body for a copy 
of the consultation document. Organizations traditionally consulted will 
be notified as a matter of course. But even if ordinary women or the less 
institutionalized organizations do see a news item which relates to the 
proposed reform, they may not understand its relevance to them, nor the 
procedure for consultation. Secondly, the language used and the presentation 
of options for reform outlined in such preliminary papers may confine the 
debate and obscure other viable interpretations. In the Law Commission's 
Working Paper, Illegitimacy, for example, the different treatment accorded 
to father and children was clearly described as direct discrimination; that 
accorded single mothers was outlined under the heading ‘Procedural 
Discrimination’. Women in organizations that are unused to responding to 
such documents may lack the expertise to contribute in any but a reactive 
way, if at all.’° Although the limits of the review drawn up by the Treasury 
prevented discussion of the sex discrimination which runs throughout the 
taxation system, or fuller consideration of the weak economic position of 
women more generally, the response to the Chancellor’s proposals on the 
taxation of husband and wife, adduced by a media campaign, shows what 
might occur if women were informed and encouraged. 

There are signs that such a lesson has been learned by the voluntary 
organizations. The past few years have seen an increase in the use of 
educational workshops on proposed law reforms to inform women about 
topics of particular importance to them and to co-ordinate their efforts. 
There has also been a strengthening of the alliance that began in the mid 
1970s between the radical or separatist elements of the women’s movement, 
the more established women’s organizations and women in the labour and 
trade union movement.” Not only do such strategies have the potential to 
overcome the structural discrimination outlined above but they have proved 
to be quite successful - for example, over abortion (1977-9), child benefit 
(1975) and, most recently, equal pay and Housewives’ Non-Contributory 
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Invalidity Benefit.” The input of a wider range of women’s views may not 
always be able to alter the original definition of a problem or the eventual 
translation ofa solution into policy, since legal, political and economic reasons 
also operate to determine what is feasible. But as the Law Commission’s 
report on illegitimacy shows, the submission of evidence and opinion 
from ordinary women and men with practical experience can provide an 
important perspective that might otherwise fail to be appreciated fully. In 
rejecting their original proposal for the automatic conferral of parental rights 
on all fathers, the Law Commission was swayed by the ‘profound division 
of opinion amongst both legal and non-legal commentators’. It concluded, 
‘We do not think it would be right for us to ignore such anxieties where we 
cannot show them to be without foundation and where the countervailing 
advantages of the reform are not clearly demonstrable.’? The more a reform 
is perceived to be a technical matter for expert comment, the less likely it is 
that lay participation will meet with sucha response. For instance, legislation 
may be presented to reform the law to accord with judicial practice, - for 
example, the Sexual Offences (Amendment) Act 1976. Even though the judicial 
practice may be subject to criticism within and outside Parliament, the 
professionalization of such proposed reforms gives them an apolitical aura 
and some degree of immunity from criticism. This phenomenon is apparent 
even in relation to the Matrimonial and Family Proceedings Bill 1983, which 
was called for by outside lay bodies. Opening the Bill’s Second Reading in 
the House of Lords, the Lord Chancellor began by defending the measure 
precisely in these terms. Seeking to answer vociferous public criticism of his 
personal support for a most contentious reform he said, ‘Lest anyone should 
think that] have introduced this measure out of my own ideas let me reassure 
them. Apart from Part V and the miscellaneous Part VI, there is nothing in 
this Bill which has not been proposed by the Law Commission.... This is not 
- if I may contradict a religious programme - Lord Hailsham’s Bill; it is a 
Law Commission Bill backed by the Government.® On the reintroduction of 
conduct into questions of maintenance he declared that the Bill simply ‘made 
plain beyond doubt’ what was current judicial practice.®* 

The ‘technical’ nature of a proposed reform may dictate the procedure 
by which it is introduced. Statutory instruments determine the substance 
of the law reform in relation to social security (see p. 213, e.g.). As we have 
shown, both the equality regulations made under the Social Security Act 1980 
and the introduction of equal pay for work of equal value have far-reaching 
implications which make them more than the technical adjustments that the 
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use of such procedure would imply. If, as seems likely, the EEC institutions 
are to play an increasing role in the instigation of law reform in relation to 
women, this is a factor which may increase in importance, since section 
2(2) of the European Communities Act 1972 allows statutes to be amended 
by statutory instrument.” Even though this procedure does provide an 
opportunity for parliamentary debate, there is less chance for public 
input in these final stages than at the outset of the policy formulation. A 
statutory instrument may be stopped in Parliament but cannot be amended 
on the floor of the House. Any such amendment will take place within the 
sponsoring department, consequently with a less public consultation 
process. The problem is not limited to EEC-induced legislation. The Sex 
Discrimination Act itself allows amendment of its provisions by statutory 
instrument (section 80). Although the EOC has to be consulted under section 
80(2) of the Act before the Secretary of State can lay such an order before 
Parliament, the Commission has no legal power to determine the content 
of such revision. Indeed, the position of the Commission in relation to law 
reform generally is limited to consultation. Although the Act imposes a duty 
to review legislation (section 55(1)(a) and section 53(2)(c)) and to submit 
proposals for reform if required to do so by the Secretary of State, it has no 
independent channel to the parliamentary process. This is a problem which 
is shared by many other quangos. Were the EOC answerable directly to a 
parliamentary select committee, as is the parliamentary ombudsman, for 
instance, its access to the law-making process would be greatly strengthened. 
The Law Commission has no such direct approach to Parliament, but the 
fact that it annexes Bills of Parliament to its reports ensures parliamentary 
attention. One way to increase the power of the EOC would be to attach 
parliamentary draftsmen to its staff. They would give status and authority 
to proposals which at present may too easily be ignored. Ultimately the 
Commission is as dependent upon executive discretion or the support of 
Members of Parliament as is any voluntary organization presenting a case 
for reform. 

Even where women have been able to influence the legislature,® 
the intentions of Parliament can be stymied or less than fulfilled by the 
judiciary’s interpretation of statutes, as we have shown throughout. There 
is some evidence from the United States, where feminist organizations have 
campaigned to secure the election of more female judges, that an increase 
of women lawyers could affect the interpretation of the law. Such findings 
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could be attributable to considerations other than sex, such as party 
affiliation. In England the scarcity of female judges makes an assessment 
even harder.® There have been instances however, when a female member 
of an adjudicating bench does seem to have taken a significantly different, 
though no less technical, approach to a case.*° In other cases it is clear that 
an identification by male and female judges with traditionally ‘male’ values 
and male interpretations of situations have affected the perception of the 
issues involved.®’ In most cases, however, no such personal influence is 
apparent. Yet the use of accepted legal doctrines to solve new problems 
posed by new legislation may result in decisions contrary to Parliament’s 
intentions (see pp. 39, 178-9). In family matters the judiciary has been 
allowed great autonomy in determining rules of procedure which have 
significantly altered the intended use of the law - for example, in the cases 
of the introduction of administrative divorce and the short-time limits on 
‘domestic violence’ orders (see pp. 195, 179). Even more generally, because 
of the doctrine of precedent the approach of the higher courts affects the 
approach of the legal profession as a whole: it affects advice given by solicitors 
on the validity and outcome of any particular case, which in turn influences 
the types of cases brought in the future. Few individuals have the resources 
or the interest to break through such self-fulfilling prophecies. Those who 
do persevere may find their bona fides doubted because of it. The EOC has 
both the resources and the ‘legitimate’ interest. The cases it has sponsored 
to the European Court have shown how effective such a policy can be. 


The use of law in the quest for equal citizenship 


As in the nineteenth century women brought cases to test the law on the 
important citizenship rights of the day,? so have they in the twentieth 
century. In recent years individuals have attempted to use the Sex 
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Discrimination Act 1975 to challenge discrimination in relation to 
civic rights, including discrimination by the Home Office in relation to 
immigration. The courts have decided that neither the refusal to consider 
married women ‘heads of household’ within the special voucher scheme, 
nor the discriminatory treatment of husbands of students is unlawful 
within the meaning of that Act.” The reasoning of the House of Lords and 
Court of Appeal seems to extend beyond the operation of the immigration 
rules to government departments generally. It would appear that where 
the discrimination complained of results from the exercise of administrative 
discretion as opposed to the performance of an administrative duty, the Sex 
Discrimination Act does not apply. 

Similar reasoning has been used in the interpretation of the sections of 
the Act which apply specifically to the actions of government departments. 
Section 85, which appears to bring government service within the Act, has 
been construed to exclude relationships which do not approximate to the 
employee-employer relationship. In Department of Environment v. Fox” the 
position of rent officer was held to be outside the scope of the Act. The job 
was acreation of statute, the number of officers and the terms and conditions 
laid down by the Secretary of State, with the appointments administered by 
local authorities. The crucial factor in the case appears to have been the fact 
that rent officers’ duties are self-contained. The EAT held that they could 
not be said to ‘work for’ anyone, with the result that anyone working under 
them is covered by the Act but not the rent officers themselves. The same 
interpretation of section 85(2) was used in a case involving a prospective 
Justice of the Peace.” The EAT in that case also considered section 86, 
which appears to cover non-employment appointments by Ministers or 
government departments. The Tribunal took a rather technical approach to 
that section as well, expressing some doubt as to whether magistrates were 
appointed by a Minister. They suggested that instead such appointments 
were made by the Crown, an interpretation which, if right, could limit the 
scope of the Act still further. The point was not decided because the Tribunal 
held that it had no jurisdiction to hear the case. Even if magistrates were 
covered, it decided, no individual had a right to bring a case to tribunal or 
court under the Act, since the section prohibiting it was not within those 
parts of the Act upon which an individual could take action. This means that 
despite an obvious underrepresentation of women on all public bodies,” 
no individual can bring a case, even where she knows she has been 
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discriminated against or wishes to test the lawfulness of a condition which 
she feels to be indirectly discriminatory. Only the EOC has any jurisdiction. 
As Mr Justice Woolf pointed out in Home Office v. CRE,” the ability to gather 
the information necessary to conduct a formal investigation in the end 
depends upon the Secretary of State at the Home Office,” the appointing 
and controlling department not only for the Commission itself but also for 
many other public bodies. We have seen that in the employment field, action 
by the EOC is likely to be more effective than an individual case. Here the 
reverse is true. For all sorts of practical and political reasons, the EOC may 
find it much more difficult to take legal action than would an individual. 

The judgment of Mr Justice Woolf in Home Office v. CRE suggests that 
the powers of the EOC to mount a formal investigation may be more limited 
than those of the Commission for Racial Equality. Thus it would not have 
any powers in relation to matters exempted from the Act - for example, the 
appointment of MPs to government office (including those of the Attorney- 
General and Solicitor-General),*° the armed services, the cadet corps or 
any civilians attached to the armed services.” Even if a court held that the 
duty to ‘promote equality of opportunity generally’ did enable the EOC to 
go further than to investigate only discrimination made unlawful under 
the provisions of the Act itself, any such formal investigation could result 
only in a recommendation as to change. The EOC would have no power to 
enforce change. In such sensitive areas the policy of consultation, research 
and education appears to be more advisable and effective. 

However, the Commission has been criticized for adopting such a low- 
profile consultative strategy in relation to industry as well as government 
departments, to areas of discrimination clearly within the Act as well 
as those excluded from its purview. In 1978 Byrne and Lovenduski 
commented: ‘It may seem odd that consultation should virtually always be 
preferred to confrontation when one considers that the Labour Government 
which created the Equal Opportunities Commission explicitly rejected the 
Conservative notion of an advisory agency, arguing that if the new law was 
to work properly, an agency with real enforcement powers was necessary. ® 
Yet the paradox is easily explained by the Commission’s weak political 
position. First, funded through the Home Office, it is dependent upon 
government departments in the last resort in the exercise of its strategic 
powers. Secondly, because it is a quango it lacks the supportive constituency 
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required for any confrontationist approach. Most ofits influence in relation to 
government departments can be expected to be exercised through informal 
contacts. Of necessity that means that the public will be largely unaware 
of what is being done and leaves the EOC open to criticism. Additionally, it 
leaves the EOC dependent upon the government department concerned. If 
it decides not to seek the EOC’s advice on an issue or does not take the EOC 
into its confidence, there is little the Commission can do to force the issue. It 
is reliant upon good relations with the departments.” There may be much 
to be said for the replacement of the EOC by an independent campaigning 
organization like MIND or CPAG’” because, should the Commission try to 
force its influence, it might suffer the same fate as the CRE. The Commission 
for Racial Equality attempted to create such a constituency among ethnic 
minority groups and to represent their interests. It was severely criticized and 
redirected towards a stricter law-enforcement role.!*! As we have seen, that 
means enforcement of the law against private persons rather than the actions 
of the executive. Unlike its American counterpart, the EOC has not enjoyed 
the personal support of heads of Government nor any similar strengthening 
of its legal powers by executive action and judicial interpretation. Unlike 
Sweden and Norway, where there are specific ministerial departments whose 
brief is to co-ordinate on matters of equality and where the public-service 
sector has set the example in relation to equality of opportunity and positive 
action,'”* the English Civil Service has been the respondent in a number of 
sex and race discrimination cases.” The latest statistics show that while 
nearly half of all white-collar civil servants are female, women occupy three- 
quarters of the most junior posts and less than 5 per cent of posts at senior 
grades.’ Thus the lack of any institutional or structured commitment to 
combating sex discrimination within the administration is complemented 
by a perpetuation of tradition within the professional Civil Service. Although 
there have been some reforms in relation to female staff (for example, 
changes in age limits after the Price case and a women-only management 
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training course at the Civil Service College),’°° the situation in relation to sex 
discrimination compares unfavourably with the appointment of a Minister 
with special responsibility for race relations and other race-sensitive 
measures introduced into the public administration after the House of 
Commons Home Affairs Committee’s review.'°° The combined responsibility 
of the American EEOC for both sex and race discrimination has undoubtedly 
strengthened the position of that body in relation to various Governments 
and the executive. 

There are signs that increased interaction with EEC institutions is 
providing the EOC with the political support it otherwise lacks. Both 
the European Commission and the European Parliament have set up an 
institutional framework to co-ordinate and inform on sex discrimination 
issues within Europe. A representative from the English EOC sits on the 
Permanent Advisory Committee on Equality Opportunities for women 
and men. This committee supports the Commission in the formulation of 
Community policy and the implementation of the new action plan.'”” The 
European Parliament’s Committee of Inquiry on the Situation of Women 
in Europe also exists to monitor the present law and to campaign for the 
implementation of the wider parliamentary resolution on women passed 
in 1982. As well as these formal and informal networks with the European 
administrative and legislative bodies, the EOC has gained political support 
from the cases it has sponsored in the European Court. The cases have had 
an effect on the judiciary, the legislature and the public at large. Appeals 
to the European Court of Justice have provided an added dimension to the 
discussion of discrimination by the judiciary in subsequent cases. They have 
focused attention on the loopholes and inadequacies of present legislation.‘ 
The case of Jenkins v. Kingsgate (Clothing Productions) Ltd'°? concerning part- 
time workers in the national and European courts has led to the inclusion of 
a provision related to part-timers in Jo Richardson’s Sex Equality Bill 1983. 
Similarly, the retirement exclusion cases’! may be seen as having played a 
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part in the introduction of a Private Member’s Bill on the Equalization of 
Pension Age"! and to the serious consideration of this issue by the House 
of Commons Select Committee on Social Services and a new Committee of 
Inquiry into Pensions set up by the Government in response.'” Action on the 
unequal rights of women in relation to nationality and immigration is likely to 
occur should the European Court of Human Rights agree with the findings of 
the European Commission on Human Rights that these laws contravene the 
European Convention, which is binding upon the UK Government. Although 
it had been thought that the discrimination against women in the nationality 
law would contravene Community Law,!” a recent decision of the European 
Court has held that the Treaty of Rome does not cover non-EEC spouses 
of workers who remain in their own country.''* Thus a woman who has 
never left the UK to work in an EEC country cannot look to European law to 
support the entry of her husband into this country. However, it would seem, 
despite R. v. Secretary of State for Home Department, ex parte Ayub,'* that 
an Englishwoman who had worked in an EEC country, or even one who had 
seriously looked for work there, would be able to use the Treaty of Rome.'"° 

Nevertheless, action through the international courts is not without 
difficulty. In cases where an individual has a right of application the process 
may be expensive, longwinded and of limited direct effect. Judgments of 
the European Court are technically binding only to the parties to the case, 
although the English courts seem prepared to incorporate them in the 
common law doctrine of precedent. Judgments of that court in relation to 
Article 169 proceedings, the two failures to implement the directives cases 
(see pp. 57, 70), concern only the Government which has some latitude 
in the exact form of implementation. Judgments of the European Court of 
Human Rights are directed also at Governments requiring changes in the 
law. Although in the last two instances individuals have no right to enforce 
the judgments, they may use the authority of the European courts in support 
of lobbying efforts in the parliamentary process. For example, despite the 
low profile and lessened opportunity for public debate afforded by the 
procedure adopted for implementing Article 169 judgments, the EOC, the 
TUC, women’s organizations and others have been successful in mobilizing 
public discussion of the equal value regulations. The potential defeat of the 
statutory instrument in the House of Lords, the consequence of the effective 
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campaigning of Baroness Seear and, it is reported, the opposition of the law 
lord Lord Scarman, caused the Government to postpone the debate and to 
withdraw the draft regulations for reconsideration.'!’ Indeed, it is suggested 
that the mobilization around cases taken to court may be a very effective 
strategy in pursuing demands for change in the law through Parliament. 
Since the discrimination suffered by women is privatized and individualized 
and is not perceived to present the public order threat feared from racial 
discrimination, such demands must of necessity be made piecemeal around 
contentious issues. In this respect the increasing amount of research on 
women in society, including the research published by the EOC and its 
general education and information programme, seems to be playing a 
significant part in preventing each issue from being dealt with in isolation 
from the structural framework of discrimination. This educative process can 
be seen to have affected legal perceptions and definitions of problems not 
only in the courts"!® but also among policy-making bodies."” 


All the evidence suggests that whereas Stetson’s analysis of women’s 
participation in the law-making process was true for much of the previous 
decade,'”° it does not hold for the future. Women are able to put forward 
their views either directly through their own organizations or indirectly 
through a changed awareness in other organizations that participate in 
the process, even when the policy formulation takes place at a technical 
or professional level. Moreover, issues which have previously been given 
low political priority because they have been labelled ‘women’s issues’ are 
increasingly being perceived as important to men and women generally, 
either as private individuals or, more often, in the public and professional 
spheres. This happened with abortion; with the concerted campaign against 
the Corrie Bill in 1980, joined by the TUC and the British Medical Association; 
more recently, with sexual harassment," equal value and the women’s 
peace movement. What Gloria Steinem, editor of the American feminist 
magazine Ms, has said of her own country applies equally to Britain and at 
the European level: ‘Feminism has brought America closer to the democracy 
it ought to be, and has found words like sexual harassment for events that 
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“ten years ago were called life”’!?? Such a trend indicates a new awareness 
of what citizenship means to women. It indicates that the concern is not just 
for more female representation in public life: no longer, it seems, is there a 
belief that more women per se would change the substance of the debate. It 
also suggests that the presentation of the one female viewpoint or a singular, 
consensual feminism is too simplistic. Ultimately, the extension of the debate, 
to encompass a variety of viewpoints about how an issue is perceived by 
women, must affect the substance and the application of the law. 
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